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TO HIS EXCELLENCY GENERAL, 


THE HON’BLE SIR HENRY FANE, G. C. B. 

&fc. Sfc. S)C. 

COMMANDER IN CHIEF IN INDIA. 

Hon’ble Sir, 

1 have the honor,‘with your Excellency’s permis- 
.sion, to dedicate to you a work which embraces the 
opinions of th(‘. several writers on Military Law, on 
the various points which arise previous to, and dur¬ 
ing a trial l>y, court-martial. 

2, My obj(^ct, on the present occasion, is to trace 
the original authority for any opinion, and the length 
of time during which such opinion has been adopted. 
Where the writer gives the official opinion of the 
Judge Advocate General of tin*. British Army, or of 
any legal authority, there is an undoubted weight 
due to it: while, where the writer does not bear an 
official character, though he may correctly quote the 
practice of his own time, there is less weight to be 
given to his opinion. 

3. The Precedents quoted by me in Chapter II. 
of this little work, and in pages 217 to 2/3 of my 
last work, (1836,) contain points of practice, which 
appear to have been confirmed by the several Com- 
inanders-in-Chief in India, during the last 50 years, 
to which period the Records of the office of the 
J. A. G. of the Bengal Army extend; excepting such 
trials as may have been lodged in the office since- 
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October, 1830, to which period my research has been 
made. Were a similar collection made in the offices 
of the J. A. G. of the Madras and Bombay armies, 
some other useful information would perhaps be 
obtained. 

4. A.t some future period, were a Military Law 
Commissh)n, com])Ose(l of officers of the three presi¬ 
dencies, ap]ioiutcd to .selec't and frame rules for the 
guidance of court.s-martial, uniformity of practice 
would be iutroduc;cd into the mode of conducting the 
judicial duties of the army. The Precedents selected, 
to be tested by the legal authorities in India. 

f). It would be worth while to transmit the residt 
of the labors of the proposed Military Law Commis¬ 
sion to the authorities at home, with a view to the 
appointment of a Special Commission in England, 
composed of Military, Marine and Naval Officers, in 
conjunction with Counsel or Barristers of talent; and, 
finally, to be submitted to Parliament; with the view 
to the passing rules for the guidance of all courts- 
martial, &c., for the Royal army, the Marines and 
Navy, and the armies of the Honorable the East 
India C’ompany, 

G. In the year 1823, (G. O. C. C. 9th June,) the 
Comr.-in-Chief (Lt. Gl. Sir C. Colville), under the 
sanction of the Govt, of Bombay, published rules for 
the conduct of general courts-martial, whic;h are 
now embodied in Section XX. of the Code of Mili¬ 
tary Regulations of the Bombay army. They are 
printed in Colonel V. Kennedy’s last work (1832), at 
pages 285 to 305, in 86 articles. Many are very 
good, but do not embrace all the points required to 
be provided for; nor do they provide for the minor, 
or inferior courts-martial. 
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7 . The Courts of Law at home and the Supreme 
Courts in India, &c., have regular rules for their eon- 
duct, and it would seem to he an anomaly that the 
army should not have their Code, v^hile the first 
Mutiny Act and Articles of War, date from the year 
1689 I In July, 1838, (1) a Law Commission of five 
eminent barristers (2) was appointeid in England, to 
digest into one statute all the enactments concerning 
crimes, their trial and punishment. Tlieir first Re- 
})ort, in June, 1834, gives an opinion that “it would 
be expedient to red\ice the written and unwritten (3) 
Criminal Law into one Digest,” and states “ the 
materials from which the Digest is to be made, viz., 
the decisions of the Courts dispersed through the 
j)rinted and MS. Reports, and the different text 
writers of authority.” 

8. It continues by observing that—“ of the text 
writers, many are refeiTcd to which are ancient, and 
not in general use even with the profession, and 
almost inaccessible to the public, &c., which become 
for the most part obsolete, from the changes made 
in the Law ; while the works of modern text writers, 
though some are of good repute, must be very cau¬ 
tiously relied on as authentic evidence of the com¬ 
mon law.” 

9. The following table will exhibit the dates at 
which the Military Law writers wrote. 


( 1 ) Edinburgh Review, No. 13% July, 1837, p. 214. 

(2) Mr. Amos, President of the Indian Law Commission, was amember. 

(3) “ By the unwritten law, is meant the principlei of the law as found 
by the Judges in the text books and Reports.”— Edinb. Rev,, July, 
1836, p. 216. So that the practice of the Courts (Precedents) is to be 
made uniform—to render it certain, and to save the time of the Judges, 
and all concerned, &c. 
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Nos. First. 

1, Sullivan. 1781 

2. Dflat'ons. 1805 

8. A^ye (naval), . 178;; 

4. Mily. Law of England. 1810 
6. McArthur, Naval and 

Mily. 1792 

6. Tytler, James, . 1799 

7. McNaghteE, .. 1825 

8. Kennedy, . 1824 

9. Simmons. 18.‘)0 

10. Hough, . 1821 

Eleven volumes, (McArthur, 2 


Last. 

1784 

1805 

1810 

1810 

1813 

1814 
1828 
1832 

1835 

1836 

vols.) 


There are be¬ 
sides Bruce’s In¬ 
stitutes, William¬ 
son’s arrange¬ 
ments, Symes, &c. 
quoted by the 
writers; whose 
works are scarce, 
if procurable. Sir 


C. Morgan, and C. Gould, (J. A. G. 50 years) are 
quoted by me. 

My object, therefore, in my first chapter, has been 
to give the essence of the above eleven volumes; 
as no officer can have all the above works; and at 


the same time to show the various and discordant 
opinions, and to prevent officers quoting from memo¬ 
ry, or from the old, instead of the new, editions; by 
which much discussion may be avoided; and, lastly, 
to prove the necessity of having one work only. 

10. I do not presume to select any particular 
rule or mode of conducting the military judicial 
duties; but I have for 23 years labored hard to col¬ 
lect matter, so that out of the chaos, the good may 
be chosen; and that the minds of young officers, in 
particular, may not be perplexed by the various 
writers, I have proposed rules based on the opini¬ 
ons of Sir C. Morgan, Sir C. Gould, J. A. G., and 
others; but these rules are given merely to show how 
easily they may be framed. 

11. I will instance a variance in the opinions of 
two Comrs.-in-Chief in India. In the case of Dr. 
Pears, (4) the Marquis of Hastings, decided that an 


(4) G. 0. C. C. June, 1817. 
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equality of votes was equivalent to an acquittal; in 
the case of Private Neale, H. M.’s 44th Foot, (5) Sir 
E. Paget, decided that the President should have a 
double, or casting, vote ; and declared it to have been 
the custom in the army under His Grace the Duke 
of Wellington : Sir C. Morgan, J. A. G. stated that 
it was not the practice at the Horse Guards (6). 
The J. A. G. of 1817, was not in India in Aug. 1824. 

12. It will afford me much satisfaction if my 
labors should, eventually, lead to the framing of a 
code, which shall be applicable to the service at 
large : and if this little book meets with the appro¬ 
bation of your Excellency, it will afford me high 
gratification. 

I have the honor to be, 

Hon’ble Sir, 

Your obliged faithful servant, 

W. HOUGH, Major. 


(5) G. O. C. C. 23rd Aug, 182*. 

(6) Notes to Tytler, (18H,) pages 135 and 311. 




TABLE OF CONTENTS. 


CHAPTER I. Page 

1- Court of Inquiry, .. 1 

2. Arrest,. 11 

3. Confinement,. 13 

4. Jurisdiction,. ib, 

5. Charges,.. ,, 19 

6- -- Copy of, to Prisoner,. 23 

7. Additional Charges, . 26 

8. Charges, immediate trial of,. 29 

9. List of Witnesses for Prosecution, to Prisoner. 30 

10. List of Members to Prisoner,. 31 

11. Reading Warrants,. 32 

12. Irons or Fetters on Prisoner,. ib, 

13. Judge Advocate, if to assist Piisoncr,. 33 

14- J, Advocate consulted, by Prisoner, before trial,. 35 

15. Prosecutor,. ib, 

16. Informant, . 37 

17. Amicus Curice. tb. 

18. Counsel for Prisoner,. 38 

19- Charge if read to Court before arraignment,. 39 

20. Members in Waiting,. 40 

21. Challenges,. 41 

22. Member’s attendance dispensed with,. 53 

23. New Members, . 54 

24- Members sick leaving Court,. 56 

25. President sick, &c. ib, 

26. Plea,. 57 

27. Reading the Charge to each Witness,.,. ib. 

28. Questions to Witnesses in writing,. 62 

29. Application to put off trial,.*. 63 

30. Witnesses examined separately. 65 

3L Evidence at former trial,. 66 


































X 


Table of Contents* 


Page 

32. fexamination of Witnesses, not by deputation, .. 66 

33. Fresli Witnesses called by Court,. 67 

34. Privnte Conversations,. 68 

35. Evidence struck out,. 69 

36. Prisoner feigning insanity. ib. 

37. Minute by Judge Advocate. 70 

38. Hou»s of Sittin", . 72 

39. J. Advocate may be relieved during the tiial, . i6. 

40. All charges must be discussed, . #6. 

41. Proceedings of Court of Inquiry, not given to person tried, 74 

42. Court may interfere with defence,. 75 

¥ 

43. Defence read l)y Counsel,.... 77 

44. Evidence in Witnesses’ words,.. 79 

45. Address to Court by either party, to be in writing,. ib* 

46. Fatlehood charged, must be proved,. ib. 

47. Defence,—Witnesses examined first ; or after written 

Defence. 81 

48. Proceedings read of each day ; if required,... 84 

49. Notes taken by Members,. 85 

50. Alibi... ib, 

61. New Matter. 86 

52. Decision as to objections, by majority,. 88 

53. Contempts,. 90 

64. Publication of Proceedings, . 92 

65. Character of Prisoner, . 93 

53. Reply. 97 

57. Rejoinder,. 102 

68. Summing up by J. Advocate, . 105 

69. Proceedings read over before the finding,. 106 

60- Votes, or opinion, as to the Finding, . ib, 

61. Votes taken on Slips of Paper,. 107 

62. Votes of the majority, &c. as to finding,. ib, 

63. Special Verdict,. ib, 

64- Previous Convictions,.'. 108 

65. General Character of Prisoner by Court,. 112 

66. Defaulter's Book, ... ib, 

67. Non-compos-mentis, from drinking,. 113 

68. Votes as to Sentence... .. ib, 

69. Acquitting Members, vote punishment,. 114 

70. Adjourn, and time to consider of Verdict,... 118 









































xi 


Tahlf of Content,^. 

Page 

71. Sentence may be Death, without prcacribin^ the manner of 


the execution. 119 

72. Sentences? of Imprisonment,. 120 

73. Cnanimous, as to Findiii£^, or ScntencQ,., .. ib, 

74. Recommendation to mercy,. 124 

Chaptbr II- 

Precedents, Alphabetically arninged,. 127 

('lIAPTER III. 


Charge-s { Witnesses and Eiudvnre) on various military, and non- 

nnlitarv, Crimes, (Alphabetically arranged). . 1G9 

ChaI'ikii l^^ 


Forms of Tiial ])\, 

1. Regimental Comt-niartial,. 213 

2. Dislnct do.. 221 

.3 Afipcal Ucgll. &c. to (Icneial, . .. .. 22(> 

4. (icueral Court-martial,, * . 23B 















TABLE, No ]. 


Trial of Crmef^y European N, C. O. and Soldiey's^ Queeri^s and 

Compau}/$ Troops^ Beiiyal Army^ 


Absent without leave, . 

Attempt to kill, or wound, ... 

Burglary. 

Desertion (1),. 

Disabling himself, . .. 

Drunkenness, . 

Insubordinate, and threatening conduct, &c. 

Manslaughter,. 

Murder, .... 

Mutinous conduct (D), . 

Mutiny (D), . 

Post, or guard, leaving or sleeping on, . 

Rubbery,. 

Stabbing,... 

-, intent to murder,. 

Striking, N. C. O., on duty, &c. (D),. 

Theft, . 

Threat if evidence given,. 

Wounding,. 

Total,. 



(I) Increase in years 1936 and 1837. 

(D) Decrease in ditto ditto. 

N. B. But slight difference in the Native army, and among camp, 
followers. 

































xiv 


Table, 


TABLE, No. 2. 

Officersy N, C, 0. and Soldiers, tried in years 1834 to 1837- 


J 

Years. 

Officers. 

i 

Staff Serjt, &c. 

4 

“3 

d 

d . 
41 9i 

2-^ 

w ' 

1 

Native Soldiers. 

Camp followers. 

Totals. 

European. 

Native 


1834 

16 

7 

3 

83 

22 

9 



1835 

16 

3 

1 

88 

9 

1 

118 


1836 ! 

9 

6 

• • • 


7 

2 

iq 


1837 

8 

4 

... 1 

59 

5 

1 

77 

Totals,... 

4 

49 


4 

296 

43 

13 

425 

Average,... 

• • * 

1 

1 12 

5 

1 


3 

1 106 


N. B. Incjudipg the Queen's, Honorable E. I. Company's Bengal Ar 
tny, European and Native, &c. 


TABLE, No. 3. 


Punishments on European Soldiers. 


Hanged, . 

Transportation, 


1 

18.34. 

1835. 

1836. j 

1 1837. 

1 

( 

1 

; 1 

i 1 ■ 

1 

1 

• • • 

1 

17 

1 

23 

22 

' 19 


■V-i-V- 

40 41 


Imprisonment 3 years to 2 months, 


.58 


61 


Corporal punishment,, 


119 


1 

1 


29 ; 31 


V‘ 

60 


N. B. T would recommend that a trial should be made of sentencing 
soldiers to serve on board of ship and made to work; instead of being trans¬ 
ported, or otherwise punished^ It deserves the eonsideration of Far« 
liament. 
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CHlH^OLOGICAL EXPOSITION 

OF 

MILITARY L A W. 


CHAPTER I. 

COURT OF INQUIRY. 


1. Courts of Inquiry are held for various objects, but, as 
observed by all the writers on Military Law, there is no 
specific enactment for holding such courts. They are held 
under a warrant, or an order issued. They usually consist 
of three officers(l). At a naval court of inquiry held at Spit- 
head, in 1791 , there were six officers(2). At the court of 
inquiry, held 14th November, 1808, to inquire into the 
“ Armistice and Convention of Cintra,” there were seven 
general officers(3). 

2. As to whether the court shall be an open or closed 
one, must depend upon the nature of the inquiry. At the 
court held on the Cintra-Convention, on the third day, it is 
recorded that the guard being withdrawn, strangers were 
allowed to enterThe two previous days were occupiM by 
the court with closed doors. But at a special court held at 
Meerut, in 1815, the court was a closed court thjroughout 

( 1 ) Tytler, p. 399, the Warrant for one in 1737. * 

(9) Delafons, p. 33. 

(3) See Proceedings published by Stodcdale, Loadon, 1809. 

B 
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the procee^ng8(4). Colopel Kennedy (5) states " it is most 
usual in cases of complaints^ to allow the court to be an 
open one^ and to admit, at least, the complainant and party 
accused, with their friends.’^ 

3. Nor can there be any objection to allow the friends of 
both parties to be present; for, as the defendant may prove 
(sinct witnesses on both sides may be examined), that there 
is no grouad^'lar a trial; the presence of a friend may be 
useful, by inducing the accused to afford explanation. 

4. In H. M.^s Service a court-martial is seldom ordered 
without a previous court of inquiry being held. I wish such 
was the practice in the Honorable Company's Service. 

5. No military law writer objects to the accused being 
present, but several complain of the impropriety of examin¬ 
ing the accu8ed(6). The accused cannot refuse to attend if 
ordered, though he can decline to answer any questions(7). 

6. Tytler in a note to his work (8) states that “ a meeting 
of this kind, however, although they may collect material 
information, from apparent or known facts, or written evi¬ 
dence of which they may be possessed, are not authorised to 
examine witnesses, or record their declarations.'^ 

7 . It is singular Tytler should have advanced suclv a doc¬ 
trine, when he states (9) that the power of appointing a 
court of inquiry is included in the right of assembling 
General Courts Martial ; for the latter implying the right of 
judging whether such a measure may or may not be expedi¬ 
ent, "of course pre-supposes the former, as being the best 
means of regulating that judgment." The words of the 
warrant to the J. A. G. (10) —and the said general officers 

( 4 ) To inquire into the conduct of some troops at Kalunga, 

. (a) Page a09. 

(6) Delafons, p. 69. Military Law of England, p. S3. McArthur, 
i. 113. Tytler. p. 344. 

(7) As remarked by H. M. in the case of Assistant Surgeon tPalsh, 
G. O. H. G. 3rd July, 1809. 

.♦ (8) Page 349, 

(.9) Page 341. 

' : <10) Page 400) (in the year 17^.} 
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are hereby directed to cause you ^ to summon such persons^ 
(whether the Qenerals*or other officers employed on the ex- 
pedition^ or others), as are necessary to give information 
touching the said matters, or as shall be desired by those 
who were employed on the expedition,'^—prove that, if the 
crown, or any commanding officer, has the authority to or¬ 
der a court of inquiry, there exists the right to direct the 
examination of witnesses ; both on the part >he prosecu- 
tion and on the defence, if the accused desire it. The above 
warrant also directed “ and to report a state thereof, as it 
shall appear to them, together with their opinion thereon.” 

8. In the case of the court of inquiry held in 1757> nei¬ 
ther the witnesses nor the members of the court were order¬ 
ed to be sworn ; and in the case of the ‘‘ Cintra-Conven- 
tion,” (1808) no such authority was given. So that there 
exists no precedent for swearing the president and members 
of the court, or the witnesses. 

9. With regard to giving an opinion, it must depend 
upon the orders given to the court. In tbe cases quoted 
(I 757 and 1808) an opinion was directed to be given ; but 
those were cases of importance, which rendered it necessary, 
and ^rhaps in the case of 17^7 1 as the general officer was 
afterwards tried by a general court-martial, it was proper 
to satisfy the public mind : but, in ordinary cases, the object 
is merely to satisfy the Commander-in-Chief, or other com¬ 
manding officer, as to the propriety of a trial being held. 

10. There is power also to revise the proceedings of a 
court of inquiry. In the Cintra Case,” the court gave it 
as their opinion that on a consideration of all circum¬ 
stances, as set forth in this Report, we most hupbly submit 
our opinion that no further military proceeding is necessary 
on the subject. Because, howsoever some of us may differ 
in our sentiments respecting the fitness of the Convention in 
the relative situation of the two armies, it is our unanimous 
declaration, that unquestionable zeal and firmness appear 
throughout to have been exhibited by Lieutenant Generals 
Sir H. D.; Sir H. B. j and Sir A. W.; as well as that the ar¬ 
dour and galhmtry of the rest of the officers and soldiers, on 

s 2 
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efioh' occasion during thi^ expedition, have done honor ta 
the troops, and reflected lustre on Your Majesty^s arms. 

** All which is most dutifully submitted.’* 

(Signed) David Dundas, Gml, 

Moira, Genl. 

Peter Craio, Genl, 
Heathfield, Genl, 
Pembroke, Lt. Genl, 

G. Nugent, Lt, Genl, 

December ^nd, 1808. Oliver Nicolls, Lt. Genl. 

Judge Advocate General’s Office^ 27th Dec, 1808 (11). 
11. A letter from H. R. H. the Commander-in-Chief 
to the President directed the re-assembly of the court at the 
J. A. G.’s office, when the following questions were put. 

Qn. Do you, or do you not approve of the Armistice, as 
concluded on the 22nd August 1808, in the relative situation 
of the two armies ? 

Approve. Disapprove. 

Lt. Genl. O. Nicolls. Genl. Earl of Moira. 

--—, Sir G. Nugent. 

-Earl of Pembroke. 

Genl. Lord Heathfield. 

- P. Craig. 

-D. Dundas. 

Qn. Do you, or do you not approve of the Convention as 
concluded on the 31st August 1808, in the relative situation 
of the two armies ? 

Approve. Disapprove. 

Lt. Genl. Sir G. Nugent. Lt. Genl. O. Nicolls. 

Genl. Lord Heathfield. Genl. Earl of Pembroke. 

- Peter Craig. Earl of Moira. 

-Sir D. Dundas. 

Such general officers who differed in opinion from the 
majority gave their opinion in writing, agreeably to instruc¬ 
tions (12). 

(11) Pp. l£ff, 1^7, printed proceed!]^. 

(19) “ You will be pleased, therefore, to desire such of the members 
M may be of a different opinion from the majority upon these two ques- 
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12. The proceedings were conducted by the J. A. G.; and 

in other cases of importance the J. A. O. or a D. J. A. G. 
is appointed to conduct and record the proceedings. The 
Crown, or the Commander-in-Chief, directs the investigation 
as to certain points, these are pointed out in the instructions 
which are read to the court; and the court are not at 
liberty, without proper authority, to inquire into other 
matters. . 

13. The three general officers concerned in the Cintra- 
Convention’^ were present, and made statements. They were 
examined by the president, and members (13) ; and they ex¬ 
amined each other (14) ; and naval and military officers were 
examined as witnesses (15). Questions, in writing, were 
given to some of the witnesses (16). 

14. The proceedings of the above court were adjourned 
to await the arrival of Lt. Genl. Sir H. B. So that we may 
observe that no officer should ever be prevented attending to ' 
justify his conduct ( 17 )' 

15. The above court also met in closed court, without 
the attendance of any of the other Generals, whose conduct 
was the subject of inquiry (18). 

16. The above court of inquiry gives the best precedent 
that can be produced regarding a similar subject. Where 
the subject for investigation is a petition from a soldier, con¬ 
taining several points of complaint, it is best to adopt the 
following course,—to take evidence on each point, and having 
done so, to give an opinion (when called for) as follows !— 
‘‘ There is no evidence that Somerville was picked out; on 
the contrary, it appears that he went to the riding school as 


tions, to record upon the face of the proceedings their reasons for such 
dissent." 

(13) Pp. 63,125, printed proceedings. 

(14) Pp. 103, 183, 136, ditto. 

(15) Pp. 65, 08, ditto. 

(16) P. 98, ditto. 

(17) As remarked by a member—“ It is best to postpone any exami. 
nation which could, even by implication, affect Sir H. B." P. 108, ditto. 

(18) P. 109, ditto. 
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A nuAtteV of course, with the other recruite to lake a lesson 

I 

(19), and so on* 

‘ 17- The members of a court of inquiry (20) have become 
the prosecutors of a witness, before their court, whose con¬ 
duct had been so reprehensible and culpable as to induce the 
Admiralty to order his trial, all the officers who were 
members of the court of inquiry attended at the court mar¬ 
tial as prosecutors for the crown/^ However, the prose- 
^cution was conducted by one of the members/* 

18. Major General Sir C. Dalbiac, President of the court 
of inquiry, 16th November 1831, was the prosecutor on the 
subsequent trial of the late Lieut. Col. Brereton and Capt. 
Warrington, regarding their conduct in the Bristol riots. 
The above court of inquiry sat with closed doors. So that 
the officers of such courts, particularly the President, have 
important duties to perform, and are liable to be either pro¬ 
secutors, or to be cxamiiied as witnesses; therefore in im¬ 
portant cases, they should take notes, and pay attention to 
the manner in which the witnesses give their evidence, and 
how far there may bp reason to suppose that they may give 
evidence with a degree of confidence, their relations not 

(10) Petition of Private Richard Somerville, Scotch Greys. Ana/yttis 
of various papers containing the charges against Major Wyndham, article 
by article ; with the decision of the court. Opinion,—** And on the whole, 
the court is of opinion .that, ^c. there is no evidence that he (Major W.) 
acted with any views, or from any motives, unbecoming his station and 
character, or in any such manner as could subject his honor as an officer 
to just impeachment.’* 

(Signed) T. Bradford, IA. Genl. and Pretdt, 

J. Nicoixs, 31, G, 

A, Campbell, M , G , 

Geo. Burrell, CoL 

Rodt. Grant, J. A, G, J. Townsend, LL Col, liith L, D, 

The above case was published in G. O. to the army in August 1833. 
(See my work, 1834, p. 141. Couri of Inquiry,) 

It will be seen that in this case and in that of Cintra,*’ the generab 
&c. officers of the court signed according to seniority where there was no 
difference of (pinion. Where there was a dissent from the opinion of 
; 4he*mejority, then the junior firM recorded his opinion. 

(W) Naval Court of Inquiry at Spithead, in 1781. Delafons, p. 33-4. 
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being on oath, or how far they may keep back their evi* 

dence. 

19. Witnesses examined before these courts should al¬ 
ways be cautioned that they may hereafter be called upon to 
depose, on oath, to the evidence they are to give (21). This 
caution is particularly necessary with native witnesses. And 
it may be remarked, that, in the case of European soldiers 
there is at times a dislike to give evidence against a comrade 
before such courts ; while the being sworn to tell the truth 
forces them to tell all they know. 

20. It is usual either to submit charges before the court, 
or a statement in writifig,’ or some correspondence between 
the parties concerned, and to call for an opinion, or not, as 
the commanding officer may think proper. In regimental 
courts of inquiry it is not usual to call for an opinion, unless 
the matter submitted relates to pecuniary affairs, or the like.# 
With regard to military crimes, it must be obvious, that a 
commanding officer cannot, consistently, leave it to be decid¬ 
ed by his juniors, whether a trial is necessary to support the 
discipline of his regiment. 

21. It is, therefore, in the case of officers rather that an 
opinion is called for, and then as to whether there are 
grounds for putting the officer on his trial. Such opinion, 
however, is not binding on the Commander-in-Chief, or 
other authority. 

22. A court of inquiry may be held after any lapse of 
time (22) ; in this view, therefore, half-pay officers who are 
said not to be amenable to trial by court-martial for acts 
committed while on half-pay (23),—though they have been 
tried (24),—and military crimes which “ shall appear to have 
been committed more than three' years before the issuing of 
the commission or warrant for such trial” (25), may become 

(21) G. O. C. C. (Bengal) 8th Feb. 1802. 

(22) Sir C. Morgan's note, Tytler, pp. IGO, 161. 

(23) Tytler, p. 112. 

(24) Simmons, p. 11. 

(26) - M. A. clause 20. In the Hon’ble Company's Army five years, 
Section LXXI. 4 Geo, 4 c. 8i. 
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the subject of investigation ; for while there exists the pow¬ 
er in the Crown to dispense with the services of officers with¬ 
out trial, such is never done without some inquiry; and as, 
in military cases it might be impracticable to hold a court- 
martial, it is right th^t there should be some court before 
which an inquiry could be instituted. 

23. It is not the practice to place an officer in arrest be¬ 
fore the reault pf the court of inquiry is known, and it is 
settled that a trial is to take place, on a reference to the 
Commander-in-Chief; unless some highly improper conduct 
occurs to render the measure necessary. 

24. As there is no positive enactment to regulate the con¬ 
duct of courts of inquiry, and as the writers on military 
law only give general opinions, 1 propose to state what 
appear to be the correct rules for their guidance; drawn 

»fTom the cases above quoted. 


General Rules. 

r 

1. That they be assembled after any lapse of time; since 
the 20th section of the mutiny act only, specifically, gives a 
limit to the holding courts-martial. 

2. That they may consist of any number of officers, and 
of any rank, of 3, 5, 6, 1, &c. 

3. That the accused and the accuser are both present 
(26). 

4. That neither the President, Members, or Witnesses 
are sworn, simply because there is no authority to adminis¬ 
ter an oath given in the mutiny act j or in any of the war¬ 
rants for holding them ( 27 ). 

5. That either charges are submitted to the court, or a 
statement, or documents, which are to be investigated. 

6. That instructions are laid before the court for their 
guidance, and the court are not to deviate from them. 

« ' 

I mean military cases. 

,{S7) Tile dlst article of War only Gtates that '' all persons who ^Wo 
^yidance before any wurUrmrt^ are to be examined upon oathJ* 
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7 . That the evidence is recorded in writing, and the same 
rules are observed as in conducting the proceedings of a 

court-martial j but without the precise and strict form of a 

» 

court-martial. 

8. Original documents are copied, but are retained ; as 
they may be required to be produced at the ensuing court- 
martial. 

9. The evidence for the prosecution bein'g concluded, the 
accused is usually called on to make a statement, and if he 
likes, to examine witnesses : but he cannot be compelled to 
answer any questions. 

10. The attendance of the accused, if ordered, is a mat¬ 
ter of course : as his not attending would be a disobedience 
of orders. 

11. The witnesses should be cautioned to be correct in 
their evidence ; as they may be afterwards examined on 
oath. (/See Note 21). 

12. That military witnesses ordered to attend, cannot 
refuse to come to the court; as it would be a disobedience 
of orders. 

13. That the accused cannot demand a copy of the do¬ 
cuments recorded on the proceedings ; which are only, in 
this stage, intended for the information of the authority or¬ 
dering the court, or Commander-iii-Cliief. 

14. There is no legal autiiority for demanding a copy of 
the proceedings, though there may be no trial held, or that 
the officer, &c. shall have been dismissed the service, as the 
result or opinion of such an investigation (28). The 17th 
clause of the mutiny act declares, “ and any person tried 
by a general court-martial, or any person in his behalf, shall 
be entitled, on demand, to a copy of such sentence and pro¬ 
ceedings, &c.” A court of inquiry is not named. 

15. With regard to witnesses in a ciinl capacity, not un¬ 
der the orders of Government, there appears nor means to 
/Compel their attendance, the attachment laid down in clause 

■ (SS) Home v. Lord F. Bentinok, Exchequer Chamber, 17 th June, 

asso. 

C 
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Couri of Inquiry, 

(iS) Kif the mutiny act, o^ly extends to witnesses before ge* 
neruiy district, or garrison conrts-martial. 

16. The Judge Advocate General, or a D. J. A. G. con¬ 
ducts courts of inquiry in important cases, or any staff offi¬ 
cer ;—a commanding officer, or other military officer, or per¬ 
son, may conduct the proceedings,—his name should be 
stated in orders, or in the instructions. 

17* The hours of sitting are not limited ; the article of 
war 92, declares that no proceedings or trials shall be car¬ 
ried on except between the hours of-and-and relate 

to courts-Twar^ifl/ only” (29). , 

18. Contempts before courts of inquiry are as much 
punishable as before courts-martial. There seems to be no 
doubt but that officers may be placed in arrest, or soldiers 
in confinement, by order of the court. 

19. The proceedings may be revised more than once ; 
the clause of the mutiny act. 16, only relates to courts-mar¬ 
tial (30). 

20. The accused officer before a court of inquiry is not 
usually under an arrest, unless there exists any necessity 
for the measure. With regard to soldiers, they are usually 
confined for some violence committed, which occasions their 
being brought before the court. See Arrest. 

21. Courts of inquiry are usually laid before the court- 
martial (see/irt/e 11), in order that it may be seen whe¬ 
ther there be ■ any material deviation in the evidence given 
before the two courts. 

22. There is au interpreter appointed if required. 

23. If ordered^ an opinion is given, in general terms,, 
whether there are, or are not, grounds for trial by a court' 
martial. 

24. The ^President and members all sign according to 
seniority. But if, as in the Cintra Caae^^ the court are 

(S9) The preceding article 91, relates to courts-martlal, and the 
words In article 99, except in cases which require an inunediate tsu 
clearly prove the above construction. 

-V .(30) “No finding, opinion, or sentence gjvea by any 
shall be liable to be revised more than ones/* 
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ciJled upon to ^ve a detailed opinion of their reasons for 
dissenting from the majority ; then the junior member signs 
first (31). 

25. If the J. A. G. or a D. J. A. G. or any other officer 
be ordered to conduct the proceedings, he, under his in¬ 
structions, should exercise his judgment. The court if asked 
to give an opinion, give such an opinion as the matter before 
them shall appear to warrant (32). 

26. The court is an open, or closed court, aa may be or¬ 
dered. 

Arrest. 

1. The article of wav 107 declares that no officer or 
soldier, who shall be put in arrest or confinement, shall con¬ 
tinue in his confinement more than eight days, or until such 
time as a court martial can be conveniently (33) assembled.^* 

(31) Article 94 (courU^mariialJ^ and in taking the votes of the 
court, the President shall begin by that of the youngent member." 

(32) The words of the Warrant in 1737, to inquire into the cause of 
the failure of an expedition to the coast of France, are as follows: 

And the said general officers (Duke of Marlborough, Lieut. General, 
Lord G. Sackville and John Waldegrave, Major Generals) are hereby 
directed to cause you (J. A. G. or his deputy) to summon such persons, 
(whether the generals or other officers employed on the expedition, or 
others,) as are necessary to give information touching the said matters, 
or ns shall be desired by those who were employed on the expedition. 
And the said general officers are hereby further directed to hear such 
persons as shall give them information touching the Siime ; and they 
are authorised, empowered, and required, strictly to examine into the 
matters before mentioned, and to report a state thereof, ns it shall ap. 
pear to them, together with their opinion thereon. All which you are 
to transmit to our Secretary at war, to be by him laid before us, for our 
consideration ; and for so doing, this shall be, as well to you, aa to our 
said general officers, and all others concerned, a sufficient warrant." 

** Given at our court, &c.” # 

(Signed) Babrinotok. . 

To our trusty and well beloved T. Morgan, Esq., J. A. G. of our 
Forces, or his deputy.—Tytler, p. 400. 

(33) By the Circular, No. 739, War Office, Slst October, 1333, 
whether soldiers be found guilty of military offences, dr of cfoii offences, 
the forfeiture of pay takes place from the day of confinement, or eonu 

o 2 
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2. The article of war 59 declares that who shall unne¬ 
cessarily detain any prisoner in confinement^ without bringing 
him to trial/’ shall (art. 69) if an officer “ be liable to be 

I 

cashiered,” and if a N. C. O. shall be punished accord¬ 
ing to the nature and degree of his offence.” 

3. The nature and degree of the arrest should be explain¬ 
ed in writing, whether it be arrest at large or close arrest; if 
the latter that he is strictly and invariably to consider 
himself confined* to his quarters or tent, or other place of 
residence, until regular application be made to the command¬ 
ing officer for the liberty or range of the garrison, canton¬ 
ment, or camp, by whom it will be in most cases granted, or 
when necessary, be referred to the Commander-in-chief” (34). 

4. If the officer be allowed the liberty of the canton¬ 
ment, &c. he is not allowed to “ dine at his own or any other 
military mess (35) ; nor appear in any place of public 
amusement” (36), The nature and degree of the arrest 
should always be in writing to prevent any misconception. 

.5. An officer who may be placed in arrest has no right 
to demand a court-martial upon himself, or to persist in con¬ 
sidering himself under the restraint of such arrest, after he 
shall have been released by proper authority, or to refuse to 
return to the exercise of his duty. It by no means follows 
that an officer conceiving himself to have been wrongfully 
put in arrest, or otherwise aggrieved, is without remedy ; a 

mUment, as whilst in confinement the soldier has no pay, &c. to forfeit, 
'rhe punishment is calculated from the date of the sentence, so that if con¬ 
fined on the 1st, tried on the lOlh, and sentenced on the 11th to six 
months imprisonment, they count the 12th the first day of his sentence ; 
though he wotild lose pay and service from the Ist of the month. 

(34) G. O. C. C. (Bengal) 29th June, 1804. Tho Commander-in- 
chief remarked that'* the conduct of the subaltern officers in general in 
. the garrison during Lt. H.'s arrest, appears to have been influenced by 
s spirit of contuihacy and deflance of authority, in the marked manner 
of associating with that officer while under arrest.” 

(36) See G. O. H. G. 1st September, 1808. Kemarks by court—“ the 
court lb concerned to notice the conduct of Lt-Col. N., the prosecutor, 
ia’Kavlng continued to associate with Lts. S. and S. and to permit them 
to 3lne at the mess, whilst so under arrest.”—«7amc»’r Decitiew, p. 289. 

Snumotia, p. ISO. 
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complaint is afterwards open to him if preferred in a pro¬ 
per manner, for which provision is made by an article of 
war’^(37). 


Confinement of a Soldier. 

Sergeants are usually placed in arrest; unless for some 
crime requiring close confinement, when all distinction ceases. 
Soldiers are confined to the regimental barrack guard till 
they are tried. If violent, or the crime be of magnitude, 
they may have irons put on them, when they are put into 
one of the cells. 


Jurisdiction. 

1. Limitation as to time. Clause 20, mutiny act, de¬ 
clares that “ no person shall be liable to be tried and punish¬ 
ed for any offence against any of the said acts or articles of 
war, which shall appear to have been committed more than 
three years before the issuing of the commission ot warrant 
for such trial, unless the person accused, by reason of his 
having absented himself, or of some other mamfest impedi¬ 
ment, shall not have been amenable to justira within that 
period, in which case such person shall be liable to be tried 
at any time not exceeding two years after the impediment 
shall have ceased”(38). 

2. Lieut. ColonelJohnston (.39) I02nd regiment, was or¬ 
dered to be tried for mutiny committed at Sydney, N. S. 
Wales, on or about the 26th January, 1808; the warrant was 


(37) Regna. and Orders for the nrmy 1837, p. 24.4. This is the old 
order of Ist Feb. 1804, omitting the words, “ neither can an officer in. 
sist upon n trial, unless a charge is preferred against him.” (See my 1st 
work, 1821, p. 462), so that nn officer cannot demand a court-martiiil on 
himself. 

(38) The compsny'B M. A. Sect, Ixxi. declares “ or unless the con¬ 
duct of the person accused shall have been submitted to the Court of 
Directors, in which case such person shall be liable to be tried at any time 
not exceeding five years after liis offence shall have been- committed." 

(39) G.O. H. G.Snd July, 1811. 
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dated tke'Srd April, 1811 < It was objected by some of the 
tdembera of the court, that the charge was for an act done 
more than three years before the issuing of the warrant. It 
appeared that Capt. Bligh, the prosecutor, did not arrive iri 
England till the 25th October, 1810, and that Lt.-Col. J. 
Was in the colony in March, 1809. The J. A. G. observed 
that “ there must be in all trials two parties; if one party is 
• absent, it is as impossible to go on with the prosecution as 
if both were absent: and the clause referred to in the act of 
parliament states a limitation of time, unless some manifest 
impediment arises to prevent the prosecution being brought 
forward within that period of time ; then it gives two years 
more after that impediment is removed ; and the court will 
see that those two years cannot be expired, as far as the prose¬ 
cutor is concerned, because he only arrived in England on 
the 25th of October, 1810’^ (40). 

ii. Suspended officer. 1. Sullivan (41) says, that an 
officer under suspension, may be considered as strictly ame¬ 
nable to martial law for any trespass or transgression he shall 
commit.^^ 

2. Tytler (42) states that the suspended officer remains 
therefore, subject to the military law, and is punishable for 
every breach thereof committed during his suspension.” 

3. Capt. McNaghten (43) states “ there are indeed but 
few breaches of the mutiny act which a suspended officer 
could find an opportunity of committing ; but for an offence 
against those which ^re within his reach, I confess my 

. (40) Printed trial,pp. S to 17. The court eat on the 7th May, 1811, 
but had the warrant been dated on the S4th October,1812, the trial would 
have been legal. So that where there is any impediment, if .the offence 
was committed more than three years before the warrant or order is is. 
eued, without specifying what number of years, the trial would be legal; 
^but the impediment having ceased, the limit of two years is fixed, with¬ 
in which the trial must take place, fiut this refers to military crimes 
within tiie mutiny act and articles of war, and would not affect a trial 
fiMr narder, See. 

, ’;.{41) Page 89. 

Phge IS'6. 

(43) Page S6. 
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doubts as to the competendy of,s general court-martial to' 

try him. In a flagrant case, such as one involving scanda¬ 
lous and infamous conduct, the best way would he for the 
king or the company to dismiss him summarily^^(44). 

4. Not only are Sullivan and Tytler against Capt. Mc- 
Naghten (and Sir C. Morgan J. A. G. made no objection to 
Tytler^s opinion, and Tytler himself was a lawyer and a 
D. J. A. G.) but the practice of the servicp appears clearly 
to favor the position, that “ suspended officers” are ame¬ 
nable: thus ,—“ Capt. Pringle OTianlon, 1st regiment, light 
cavalry, fnow under suspension) was arraigned on the follow¬ 
ing charge” (45). 

iii. Crimes triable by superior, when cognizable by an in¬ 
ferior court martial. Under the article of war 85 “ where¬ 
as it may be advisable that some of the foregoing offences, 
which in certain cases may admit of less seriou'S notice, 
should be tried by District, Garrison, or Regimental courts- 
martial, in such cases the officer Comg. the battalion, corps, 
or detachment, who may deem it advisable so to proceed, 
shall lay a statement of the case, together with the charge 
he intends to bring;, before the general or other officer Comg. 
the brigade, district, or garrison, with an application so to 
proceed” (46). 

iv. Non-military crimes. Under section ii. 4 Geo. iv. 
C. 81. The crimes of murder, theft, robbery, rape, &c. are 

(44) As to tlie competency, it here refers to the right to inrist oa 
his trial. But as the Crown, &c. may dispense with the officer's service 
without trial, sorely it would be in his favor to ailow of a trial ! Lord 
G. Sackville (1760) though “ deprived of all military employ or command 
under H. M.; yet, having entreated a public investigation of bis con. 
duct by court-martial, was allowed that benefit; which it is manifest 
could not have been granted to him, unless he had been considered as 
strictly amenable to martial law." {Teller, p. 37.) 

(46) G. O. C. C. (Bengal) 33rd October, 1835, and Slst Dec. 1835. 

(46) " The striking or kicking a serjeant, quitting post,” are to be 
tried by a general court-martial, “ drunkenness on duty under. arms, 
drunk when sentry on duty, or piquet" (except perhaps on the line of 

inarch) are tv be tried by a district court-martial. (G. 0. H. G. 13th 
Uay, 1833.) 
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triable by general courts-martial, if committed at places (other 
than the Prince of Wales's Island) within the territories b£ 
any foreign state, or in any country under the protection of 
H. M. or the said (united) company, or situated above 120 
miles from the said presidencies (Ft. Wm., Ft. St. George, 
and Bombay), so that at places at, or within 120 miles, the 
jurisdiction belongs to the supreme courts of judicature. 

2. Colonel Kennedy (47) states in the East Indies, 
however, the counterfeiting the coin there current has been 
made felony by the Jdrd section of the 9th Geo. iv. cap. 74 
(for the administration of criminal justice in the East Indies). 
But as this statute is merely a local law, it does not render 
it competent for a general court-martial, exercising criminal 
jurisdiction by virtue of the 102nd article of war, or of the 2nd 
section of the 4th Geo. iv. cap. 81, to take cognizance of 
this offence ; and consequently, should a soldier be accus¬ 
ed of counterfeiting or falsifying the coin current in the East 
Indies, he must be delivered over to the civil power, if it 
be thought necessary to bring him to trial’’(48). 

A 

(47) Page 271. 

(48) The section ii. 4. Geo. 4. c. 81, does not mention the crime re. 
lating to coin. The 102ad article of war uses the words, coining, or 
clipping the coin of this realm or nny foreign coin current in the place 
where such officer or soldier shall be serving." The word “ counter^ 
/ciZinp" is used in section Ixxiii. of 9 Geo. iv, c. 74. So that the Colonel 
declares that no officer or soldier is amenable to the Indian act, and, it 
would seem, because aection ii, 4 Geo. iv. c. 81, and article of war 102, 
declare the punishment shall be, as regards all crimes (murder, &c.) 

in conformity to the common and statute law of England:" 

Btther the Coione), or the legal authorities at Bombay, appear to me 
to be mistaken in their law. The section ii. 4 Geo. iv. c. 81, was passed 
before the criminal act in question ; the former was enacted On the 18th 
July, 1823, the latter on 2Sth duly, 1828, so that when the former was 
published the law of England was in force. The 102nd article of war 
(1^37) declares that ** any officer or soldier who may be serving in our 
garrison of QihreUtar, or in any of the territories of the East India Com., 
pany^ at a distance of 120 miles, &o. shtdl be tried by a general courU 
moiAial.** 8o that the article was not framed solely for the Bast Indies. 
The aocticEn ii, 4 Goo. iv. c, 81, applies to His M.*s and the Company's 
having the command ofabody of troops of H. M. or of the said 
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3. The limitadon as to time dpes not affbct non-military 
offences, for Qov. W^11 was tried at the old Bailey, on the 
20th January, 1302, for a murder committed at Goree, on 
the 10th of July, 1782* convicted, and executed (49). 

V. y tried b^ore. Clause 16 of the mutiny act de¬ 
clares that “ no officer or soldier, being acqi(itted or con¬ 
victed of any offence, shall be liable to be tried a second time 
by the same or any other court-martial for (he same offence, 
unless in the case of an appeal from a regimental to a general 
court-martial.” 

2. The not being tried a second time, implies that there 
had been a legal trial before; for if a court-martial should 
by deaths, be reduced below the legal number of officers to 
compose it, a new trial would take place in the same man¬ 
ner as obtains in the criminal courts in England, &c.; 
where if a juror die, &c. a new jury hnd fresh trial may take 
place (50). See vi. 

Company." Now, the Article ofWar 143,declares that H. M.'s land forces 
in the East Indies, are to be subject to the Rules and Articles of IVar 
established for the service of the £. 1. Company if '' not at variance 
with the Rules and Articles of War for the government of all our forces." 

The section in question (ii. of 4 Geo. iv. c. 81), is part of an Act of 
Parliament, and I am of opinion, that while it gives general courts-martial 
power, under certain limitations, to try for the crimes of mui’der, &c. 
whether the officer or soldier, &c. belong to H. M.'s or to the Company's 
service, still that the 9 Qeo. iv. e. 74 (the Criminal Act for India) is the 
guide fur the military courts; the contrary construction would lead to 
this conclusion, that, if tried by the military court the officer or soldier 
would be punished by the law of England; and if tried (within ISO 
miles, &c.) by tlie supreme court according to the law of India. 

If we by the Mutiny act (sect. ii. 4 Geo. iv. c. 81), are empowered 
to try an officer or soldier for murder, &c. under a given limitation as 
to distance from Calcutta, &c. and thus to hold a court of the same 
powers as the supreme court, sitting in their place as judges, so do wa 
partake of the laws by which such court is governed; that is when 
the supreme court received the Indian act for their guidance, they 
parted with the law of England s and hence the 9 Geo. iv. c. 74 became 
the act for the army; while the Mutiny Act (sect. ii. 4 Geo. iv. c. 81), 
giving jurisdiction to the military inrarts, contains the first authority. 

(49) State Trials, vol. 28, p. 51. 

(50) Trial of Jams GaUa^r and Hugh O'Neill, Lancaster asBisoi, 
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ivi.. BlejfaSjf tofuHiuted court. If there should be 
cers of a rank below that laid down in the articles of war; 
■or, if thez‘e should not be the number of officers prescribed, 
such would render the court-martial illegally formed ; and 
its acts would be null and void. And so, if the President 
trere to die, though there were the legal number of mem* 
hers without him, the court would proceed with the trial 
afresh with a nei,w President, who might be one of its mem¬ 
bers (61). 

vii. As to whether the person to be tried is amenable. It 
must also be ascertained whether the person to be tried is 
amenable to trial, according to the clauses of the mutiny 
act, or articles of war; and though persons may not gene¬ 
rally be subject to militanj^ they may be to martial law, 
whenever a proclamation shjdl be issued. So that non-mili¬ 
tary crimes, even, would then be triable, and the military 
courts would have jurisdiction over all crimes, and over all 
persons. 

viii. Half Pay Officers. Half pay officers are said not to 
be amenable for any crime committed while on half pay 
(62)—though they have been tried (63). But if an officer 
holds a brevet or army commission, superior to his regimen¬ 
tal one, he is amenable (54) ; and it is not unusual, for H. 
M.’s officers on the general staff (as Adjt. General, &c.) in 
the East Indies, &c. to have only the half pay of their regi- 

4th September, 1824, (Saturday.) A juror fell down in a fit in the jury 
'box; a surgeon declared he would not for some time be able to resume 
his duty. The jury was discharged, and a fresh jury ordered to be 
summoned, apd Mr. Justice Bayley said he would try the indiotraent 
again on Monday. (See my work, (1825) p. 666, note 61.) 

(51) One or more of the senior members should be named in the 
/Warrant, or provided for by the mutiny act. In all commissions of 
aasize, there are along with the (2) judges, one or more King's counsel, 

named, who, if a judge die, &c. take his place. 

(52) Tytler, p. 112—See Court Inquiry^ note 23. , 

(53) Lieut Jnmes Blake's case, G. O. H. G. 6th July, 1805, who ac. 
knowiedgefd himself subject to martial law.*' Simmons, pp. ii, is. 

(54) Sit H. Taylor’s evidenee, Brudby v. Arthur^ K. B. 30th July, 
1824, (my second work, (1615) p. 4.) 
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i^ental rank; unless their regiment shall bei in India, when 
they receive full pay. 

ix. Listed or in pay. As observed by Capt. Simmons (55) 
the words ‘‘ listed or in pay as a N. C. O. or soldier,^’ clearly 
comprehend masters of bands, serjeant school-masters, 
Serjeant armourers, drummers and others ; who, though not 
inlisted or attested, are in the receipt of pay as N. C. O. 
and soldiers.’^ 

X. Peers subject to military law. As observed by Captain 
Simmons (56) the words of the mutiny act, now and for 
many years in force, ^ any person commissioned, or in pay 
as an officer,’ must necessarily embrace all Peers and mem¬ 
bers of parliament, who may be commissioned or in pay. 
In March, 1749, an ineffectual attempt was made, in the 
House of Lords, to exempt peers from '^trials by courts- 
martial” (57). 


Charges. 

1. According to article of war, 108, an officer or N. C. O. 
when committing any prisoner, is directed to deliver an 
account in writing, signed by himself, of the crime with 
which the said prisoner is charged which is for the in¬ 
formation of the officer Comg. the regiment or station. If a 
N. C. O. or soldier is absent from barracks, and commits any 
crime during his absence, or while in barracks, a crim^ is 
made out and submitted to the Comg. officer, which should 
properly be inquired into by him at the orderly room next 
morning ; or before, if the case shall require an immediate 
investigation, but never should be until the prisoner is sober; 
but no soldier, once confined, though he may have been 
more than eight days in confinement can be released by the 

(55) Page li, and serjeant Grant's case (1793) in pay as a serjeant of 
74th regiment though not inlitUd. See Samu^, (1815) pp. 339 to 345, 
and Grant v. Sir C. Gould (J. A. G.) H. Blackstone's reports. 

(50) Page 17. 

(57) If R peer werp t» commit murder, I presume he would be tried 
by his peers; the amenability to trial, by court-martial, for military 
offences is proper, and necessary. - 

D 2 
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gitard witiiottt ajithorityj if «ven no crime has iKen 
l^edged t the-article of war, 107 j adds or until such time as 
^^edttirt'inartial dan be conveniently assembled.’^ The charge 
,'dbove recited, is submitted to the officer Comg. the regiment 

the adjutant; (the orderly serjeant reports to the seijeant^ 
inajor, and he to the adjutant.) The Comg. officer eithei: 

. awards some punishment, if a trial be not necessary; or he 
orders a court of inquiry to be held, and the charge, or an¬ 
other chaise, is laid before the court. If the crime be co|;n^a- 
ble by his authority, he orders a regimental court-martial; 
Or under the article of war, 85, lays a statement (the court 
of inquiry) of the case, together with the charge he intends 
to bring before the general or other officer Comg. the brigade, 
district, or garrison, with an application to try the soldier 
by district, garrison, ox regimental court-martial (if compati¬ 
ble with circular G. O. H. G. 13th May, 1833); or applies 
for a general court-martial. 

2. With regard to H, M.^s N. C. O. and soldiers, the 
circular letter No. 5839, dated 12th October, 1833, from the 
adjutant general H. M.'s forces in India, regarding general 
courts-martial, directs that in these cases, the charges are 
to be framed by the D. J. A. G. of the division ; and H. El 
desires you will immediately direct the assembly of a gene¬ 
ral court-martial for the trial of the prisoners, without re¬ 
ference to head-quarters ; only reporting the circumstances, 
with a copy of the charge, for H. E.^s information.^’ 

3. Revised charges. It was declared by Sir C. Morgan, 
when J. A. G. (58), It is not to be supposed, that a 
charge, drawn up by those who may prefer it, is to go of 
course, in that state to tiial; but it may be framed and, al- • 
tered in such way, as the officer who is to order the trial 
,may think best, both in regard to substance, as in other* 


respects/* In • the case of Lieut. Genl. Whitelocke (59) the 
ij.’ A. G. observed, " it is perfectly understood, that till thq 
jiihg s warrant is signed, there is the power in the crown, or 
party who brings forward the prosecution, to alter 
ibque charges.** 


(58) Note to Tytler, p. S05. . (59) Printed trial, p. 707. 
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. 4. In the above warrant is nspally contained the chaise;' 
but as the warrant ia the order for the trials that warrant or 
order may be cancelled ; so that in pbint Of fact^ the.ex* 
pression should be that charges cannot be altered after the 
arraignment^ or that the prisoner has pleaded to them. This 
jls the view taken by Captain Simmons (60) who states that 
the officer ordering the court-martial may alter or amend 
it at any time^ antecedent to arraignment ; except that where 
the charges are embodied in the warrant for holding the , 
court-martial; which sometimes happens when it issues un¬ 
der the sign manual; they cannot be altered after the war¬ 
rant is signe4. (The warrant may however be revoked pre¬ 
vious to the arraignment; and a fresh one issue with amended 
charges/^ If the defect were as to form or substance; the 
revocation would be the only mode to be adopted : if addi¬ 
tional matter came to light; additional charges would be the 
plan. But the warrants above alluded to are chiefly confined 
to the trials of officers of high rank; and in India and out of 
Great Britain; are never used. • 

5. Form in case of Soldiers. By the regulations and or¬ 
ders for the army; 1837 (61); In framing charges; the 
utmost care is to be taken to render them specific; in nameS; 
dates; and places ; and in charges against N. C. O. or soU 
diers; the prisoner’s regimental number should be invariably 
inserted (62). All charges preferred against an officer or 
soldier; and the circumstances on which the charges are 
founded; are to be previously examined by superior autho¬ 
rity; in order to its being ascertained that they are such as 
should be submitted to the cognizance of a court-martial.” 

(flO) Page 146. 

(61) Page 245. 

^ (62) The numbering of the men was first ordered in 1831, I think, 

' when k registr]^ of the serviees of soldiers was ordered. They ore num. 

bered from one to-throughout the regiment, so that if there be Cwo 

men of the same name, they can be identified by the numbers. In the 
Madras and Bombay armies, the native soldiers are numbered A, B, C, 
company. Nos. !, 2, 3, &c. per troop, or ^mpahy. In Bengal, 
even the European troops are not numbered. It is to be hoped that a 
numbetii^ will faMe ordered for the Bengal army generally. 

I 
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Jfl the Bengal army it is directed (63) that " in drawing up 
lihe charges^ accuracy and precision are indispensable. A:U 
cmrges ought to he drawn out in so full and clear a manner 
as to leave no room for doubt or misconception, and it is 
the duty of the judge advocate to remonstrate against the 
court^s proceeding to trial on a charge that is deficient ih 
accuracy or perspicuity.’^ " Charges should be simple, di¬ 
gested of the intricacies of civil law. The facts to be stated 
in plain terms, and without technical formalities” (64). 

6. Divested of technicalities. “ The J. A. to take care to 
frame charges for non-military offences with precision and 
conciseness^^ (65) and the technical strictness used in an in¬ 
dictment is not necessary'in the framing of charges for mili¬ 
tary offences ; still it is obviously objectionable to charge a 
prisoner with stealing, or having in his possession knowing it 
to have been stolen; to chjarge a second with instigating to, 
or conniving at; and a third with conniving at, or not tak¬ 
ing due precautions to prevent the commission of an offence, 
and to find all the prisoners guilty, without declaring whe¬ 
ther the first was a thief or receiver ; whether the second 
•originated or only connived; and whether ‘ the third was 
guilty of conniving or only of negligence. Such faults ought 
to be avoided; by stating the allegations in separate charges 
or instances of a charge ; and even if committed in charges, 
they ought not to be repeated, but remedied, in the finding^* 
(66), nor “ should charges imitate the minutise of the civil 
courts, details quite unnecessary before military courts; there 
khould be no disgusting expressions of a drunken or mu¬ 
tinous soldier (either in Hindoostanee or English) ^ unsol¬ 
dier-like conduct,^ or ‘ insubordinate/ or ‘ improper lan¬ 
guage/- being quite sufficient^' (67). 


(83) *6. 0. C. C, 8th February, ISOS, (Lord Lake.) 

‘ .(81) 6. 0. C. C. S8th ^oveihber, 18S8. 

... ,(88) Lr. 0. J. A, G. No. 384, 6th June, 1935. 

"'^88) Circular J. A. G. 0. No. 303, S5th November, 1836. See else 
Crini. Law, 336. A«nne(^, 44, 69. - ' 

'a(W) '■ 0.0. C. C. 86th October, 1835, by the Commander-ia-Chii# to 
liDquoatipg canformity at Madrun aad Bmbay* 
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7* Detail by figures as to dates or numbers. It is stated 

that, no part of an indictment must be in figures; and 
therefore numbersj dates, &c. must be stated in words at 
length. The only exception to this is, where a facsimile 
of a written instrument is to be set out, as in the case of for¬ 
gery ; in which case it must be set out in the indictment in 
words and figures, as in the original itselP (68). But in 
military charges framed under the Bengal Presidency, it has 
of late been usual to insert in charges, as to dates, sums of 
money both in writing and in figures, particularly in cases 
of embezzlement, or crimes of a non-military nature : there is 
an objection, in such cases, to the use of figures alone, as a 

a 

figure might he erased : the use of figures as an addition, is 
to see the amount more readily. 

8. Fonns of charges for military, and non-military crimes. 

I propose to give in the next chapter, a form for charges for 
all crimes, whether of a military, or non-military nature ; 
where they will be found alphabetically arranged. 

Copy op Charges to Prisoner. 

1. All the writers on military law state, that it is usual 
to furnish the prisoner with a copy of the charges upon which 
he is to be tried (1). In the case of private Leonard, H. C. 
European regiment (2) who appealed from a regimental to a 
general court-martial, the court sustained the appeal, “ It 
having been clearly proved, that though the appellant was 
confined on the 11th and not brought to trial before the 15th 
July, 1817 j he was not furnished with d copy of the crime 
(3), and on other grounds; and another Commander-in- 

(68) Arclibold's Crim. Plead. 25. 

(1) Sullivan, 13. Adye, 112. Mily. Law of England, 09; McArthyr, 

i. 280. Tytler, 217, 358. Kennedy, 50. Simmons, 128; and McNaghten, 
may be included. . . . '. 

(2) Hough's Prao. Courts-martial^ 1825, p. 249, G. O. C. C. 1817, 

(Hastings.) . , t 

^ (S). The s^rjeant^major read the crime to the prisoner when be vas 

brought to the quarters where the court was held. There were natws 
^ willwaBw and no'iaterpreter, and tim and jdiace were omitted in tbp ^ 
charge. 
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Otjpy of to Prisoner. 

» 

CUef (I«ord Cotnbermere) ftated that “ a copy of the charge 
should be given to the priscnier as early as possible, as well 
as a list of witnesses for the prosecution in all practicable 
cues” (4). And the same Commander-inrChief was of opi-* 
nion that " the substance of the accusation, before 
charg^ are Jtpally framed, should be communicated to him/* 

2. Rttle in the Navy. By the printed instnictions (1806) 
under the head of " courts-martial,” the President is to take 
care that a copy of the charge or complaint be delivered 
to the person accused as soon as may be, after he shall 
have received the order to hold such court-martial, and 
not less than 24 hours before the trial” (6). 

3. As to the legal right. In the Bombay code of military 
regulations, “ courts-martial,” section xx. art. 16, (7), “ A 
prisoner cannot plead in bar of trial, that he has not been 
furnished with a copy of the charges, or that the copy fur¬ 
nished him differs from those on which he has been arraign¬ 
ed. Because though it is customary to furnish him with a 
correct copy, it is not legally necessary “ such circum¬ 
stances” Kennedy remarks (8) can be only urged by hiin 
as snfiBcient grounds for requesting from the court a longer 
time for the preparation of his defence.” And Simmons (9) 
observes, “ yet the court, under such circumstances, and 
particularly where the deviation may be material, would 
probably deem it a sufficient cause for delaying proceed¬ 
ings ; as common sense and reason would dictate that the 
accused should have a knowledge of the accusations brought 
against him previous to trial; and adequate time afforded 

(4) G. O. C. C. September, 18S$. 

(4) G. 0. C. C. 11th April, 1837. This was the case of a field offi¬ 
cer tried 00 charges relating to various eubjects. The charges against a 
soldier for mutinous, insubordinate, See. conduct, are of a different na* 
ture; the prisoner has heard the evidence against him, generally, before 
I recent court of loquiij. 

(6) McArthur, i. 360. 

(7) Kennedy 389, published by Lt Genh Sir G. Colville when Com. 
]^der.in.Chief, G. O. C. C. iith June, 1833. 

(5) Page 50. 

(9) Page 138. 
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W enable him to- meet the charges) by such evidence and 
reasoning as the case may require, and as be may deem ex-< 
pedient” (10). 

4. The rule in law. Blackstone (11) states, that ‘f in pro¬ 
secutions for Felony, it is usual to deny a copy of the in¬ 
dictment, where there is aqy, the leasts probable cause to 
found such prosecution upon” (12). But (13) all persons, 
indicted for high treason or misprision thereof, shall have 
not only a copy of the indictment; bftt a list of the wit¬ 
nesses to be produced, and of the jurors, impanelled, &c. ten 
days before the trial.^’ “ And no person indicted for fe¬ 
lony is, or (as the law stands) ever can be entitled to such 
copies, before the time of his trial.” 

5. The propriety and advantage of giving a copy. It is 
not only proper to give a copy of the charge, but advantage-, 
ous. With regard to the private soldier whose witnesses 
are, generally, in the barracks, if the copy be given a day be¬ 
fore, it is enough. In the case of an officer, whose witnesses 
may be at a distance, the sooner a copy can be given, the bet¬ 
ter : and it would in any case, be highly improper to refuse 

(10) Adye, p. 112, note, mentions the case of a Lieut. General (then 
Major General) Monkton tried on charges exhibited by Major CutnpbelK 
The copy of the charge which ho had received differed from that in the 
warrant, .and as given to liim by the Secretary at War, some time before, 
and against which he bad prepared his defence. He begged tlmt the 
former ctiarge (that which he had received, and not tliat read in court) 
might be read. The court were of opinion that the complainant he at 
liberty to prosecute the charges as stated in H. M.'s Warrant, to which 
M. 6. Monkton must necessarily answer ; and that, if in the course of 
his defence, it should he material to him to show, either that there was 
any substantial variation between the present charge, and that originally 
exhibited, or that the latter indicated any greater degree of malevolence, 
or for any other purpose, conducive to his defence ; it might, then, be 
proper to lay the first charge, with his answer to it, before the court.’ 

.(11) Vol. 3, p. 126. 

(12) Prosecution failing. “ For it would be a very great diecou. 
ragement to the public justice, if prosecutors, who hud a tolerable ground 
of suspicion, were liable to be sueff whenever their indictments miscar¬ 
ried.” Ditto. See State trials, 12, pp. 660, 1382, “ a settled point at 
common law." 

(13) Vol. 4, p. 361. Ditto. 

K 
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to give 8 copy, which the custom of the Army, and the re- 
gulationi of the Navy concede to the prisoner. 

BuijE Pbopobed. —^There should he an article of war 
directing a charge to be given to the prisoner, as in the 
Navy, 24 hours before trial. « 


AnsiTiONAt. Cbarges. 

1. The work entitled the Mi/i/ary Law of England (14) 
states, that “ the present (then) A. G. (Sir Charles Gould,) 
having been lately questioned on this subject, gave it as his 
opinion, that additional charges, foreign to the online/cause 
of a prisoner’s arrest or conhneiuent, are admissible, suppos¬ 
ing they are first reported to the person who has given or¬ 
ders for the process, and by him deemed proper to be inves¬ 
tigated ; and supposing also that the prisoner is served with 
sufficient noiicei and allowed sufficient time to prepare for his 
defence.” 

2. Colonel Kennedy states^ (15) If, after preferring cer¬ 

tain charges against an officer or S(jldier, the prosecutor as- 
certains that the party has been guilty of further misconduct, 
it is competent for him to prefer additional charges against 
such officer or soldier. In which case, should tliese cliarges 
he submitted to the court-martial held for the trial of the 
prisoner to his arra'/gimeut, he is of course arraign¬ 

ed on both the uriginul and additional charges in the same 

s 

manner as if they formed only one single accusation. But 
if, before the receipt of the latter, the prisoner has been ar~ 
raiguedy and the trial commenced, the manner in which the 
court should, then, proceed, still remains a point which has 
not been yet decided by competent authority^^ (16)* 


(14) Page 121, note, (Mily. Arrangements, 66.) 

(15) Page 50. 

(16) The Bombay code, (Kennedy, p. 288.) Article 14, declares that 
is etrictly speedeing 'irregular for a court.jiiartinl to aihnit of addi. 

tional charges being preferre<l agaihst him, even although )ie may not 
hkrz come on his defence. The trial on the cfinrgeH fiist pri^ferred 
must be regularly concluded; and then, if /leceKsarv, the pri.'^oner may 
to tried on any farther accusation that is brought agaiubt him.'.* 
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^ 9« Captain Simm6ns states^ (17) that ^ A Gouvt»maTtial 
cannot entertain atiy additional charge^ brought foward 
sequent to the swearinff of the court and the arraignment of 
the prisonerf either as referring to the charges in issue or to 
a distimct offence. This rule is not only established by 
the custom of courts-maitial^ but must result from the terms 
of the oath administered to each member: ^ You shall well 
and truly try and determine^ ^according to the evidence, in 
the matter now before The prisoner ia unques- 

(17) P«ge U7. 

(IB) Tytier, p. 230. (The oaths are to he administered ones ontg^ 
marginal note) states^ that ''The writers who have maintained this opi* 
nion have grounded it on the words of the charge given by the J. Adv. 
previous to the oath of the members; ‘ you shall well and truly try, anil 
determine, according to your evidence, in the now before you/ 

But, in the first place, the term matter being generic, wilVapply to every 
subject of criminal prosecution w'hich is to be tried by the court: and, 
secondly, in the particular oath which follows, and which is taken by 
each of the members, the words are entirely general^ applying to their* 
duty judges ; with which character they continue invested, till the 
whole trials are finished, and the court is dissolved/* 

Sir C. Morgan, however, in his note, declared that they must be 
“ sworn afresh for each trial and it is now ordered (Regulations and 
Orders for the army, p. 24>4). I have to observe that the members* oath 

commences witli " I-do swear that I will duly administer Justice" 

and is the oath of h judge as well us that of a juror. The oatli to a juror 
ig—you shall well and truly try the issue joined between the parties, 
and a true verdict give, according to the evidence : so help you God/* 
(Crown Circuit Companion, p. <544.) 

As observed by McArthur, vol. 1, 316*. " The judges are only sworn 
once/' (hence I suppose Tytier gave the above opinion) and p. 317, states 
" Prior to the statute 22 Geo. ii, it was customary for the J. A. {navat 
courts) to administer to the members on oatb, of the same tenor as the 
preliminary one, used in the army, viz. " well and truly to try, and 
determine, the matter before them, between the king an4 the prisoner to 
he Medr 

The words " in the matter now before you/* are incorrect, since the 
charge, like all indictments, is read after the court has been sworn. The 
words between the king and Uie prisoner to he fried/* are clearly the 
old words, and more expressive. 

The words of the oath “ I;-do swear, that I nWlaitnimster justicBf 

&e/* clearly contain the oath for a juror and also for a Judge, the addU' 

s 2 
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tiqnfibfy jaqlenabie for any, offence witb^t|i4 itc^ 

ject matter in issue^ committed within the limited period^ jirh^ 
or subsequent to the date of arraign mentj but^sucb pffence 
must form the substance of a separate charge, and the trial 
be distinct. The court, if ordered to try it, must pasl^judg? 
ment on the charges to which the prisoner has pleaded: aud^ 
being re-sworn, proceed independent of the former trial, as 
in ordinary cases.^* * 

4. 1 have replied to this j^sage in Captain Simmons’ 
work before (19), and will Imre repeat a short passage 
of my opinion (20). “ Though military courts are not bound 
by the strict rules of the civil courts, still it is not right or 
just to call upon any man to plead to several and distinct 
crimes. But an ‘additional charge relating to the same sub¬ 
ject, or continuation of misconduct, if due notice be given, 
and the prisoner be prepared, (and if not prepared time 
must be given him,) there can be no legal objection.” I 
would not, as an additional charge, submit a charge for 

murder,” in the case of a prisoner under trial for “ embez¬ 
zlement” But, if other acts of embezzlement became 
known ; or, if an officer broke his arrest, or committed a con¬ 
tempt of court, I would add the additional charges. I merely 
contend for the right. 

5. The late Sir C. Gould, J. A. G. for 50 years, gives an 
^ opinion in favor of the legality of entertaining additional 

charges; Col. Kennedy only says that there is no decided 

authority. The Bombay code (21) states, that it is strictly 

\ 

tian of the words without partiality^ favor^ or affection^’' belong to 
the/uror*tf oath chiefly. The words ** and I further swear, that I will 
not divulge the Sentence, &c/’ apply to the judge*& oath. The words 

neither, &c. will 1 disclose or discover the vote or opinion/’ belong ‘ 
to both characters. In fact You shall well and truly try and deter¬ 
mine, &c/* are useless, and the members do not kiss the book on their 
beiojirread, without which it is no oath, but after taking the oath : so 
that, it seems clear that additional charges are not barred by the words 
** matter noic before you." 

(19) Improved articles of war (1636) p. ISl. . 

■ (80) Page 188. 

(81) See note 16. 
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irfe^lar for a court-martial to admit of additional 
<^arges ^ bditg preferred as^ain^ him '** thus not deeming 
the act illegal r Sir C. Gould requires the sanction of the 
authority ordering the trial. I have examined the proceedings 
of general courts-martial lodged in the J. A. G.'s office, 
Calcutta, for 45 years, and I saw no case where additional 
charges were admitted (and there are many), in which the 
couil was re-sworn. If new matter being introduced requires 
a court to be re-sworn, it m^st occur even to try and deter¬ 
mine a breach of arrest (22), or a contempt of court. 

6. Rule Proposed. It would appear that there is no 
illegality in a court “ tryjng and determining^’ any additional 
charges sanctioned by the authority ordering the prisoner’s 
trial: provided the prisoner is served with sufficient notice, 
and allowed time to prepare his defence : for which purpose, 
if required, the court must adjourn. 

Charges, immediate Trial of. 

1. Charges should not be allowed to remain long unin¬ 
vestigated. “ H. M., adverting to what has appeared in the 
course of both tliese trials, has expressed his extreme disap¬ 
probation of keeping charges against an officer or soldier in 
reserve till they shall have accumulated, and then bringing 
them before a general court-martial collectively } whereas 
every charge should be preferred at the time when the 
fact or facts on which it turns are recent ; or, if knowingly 
passed over, ought not, either in candour or in justice, to 
be in future brought into {picstion (23ji. 

(52) Captain Dunsmure, 1st Bn. 10th N. I. was arraigned in Ft. 
Wm. on 19lh May, 1823, on eiglit charges and an additional charge was 
preferred against him. “ For breach of arrest on the 21s< inst. (May) 
in quitting Calcutta without leave, and failing to appear before the ge¬ 
neral court-martial assembled to investigate the aforementioned” (3) 
" charges on that day.” /Sentence.—Guilty of so much of the original 
charges as are stated in the finding, and of the additional charge. To be 
cashiered. Approved and confirmed, (signed) Edward Paget, General, 

Commander-in-chief; G. O. C. C. 4th June, 1823. In this case the court 
was Tioi re^stooryi / 

(53) Cases of Captains John Cameron, and John Roy, held in 
Edinburgh, in March, 1798.— Tgt/er, p. 162, note. 
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' 2. General or other, officers commanding on foreign 
stations' are restricted from sending home officers or men^ 
with articles of accusation pending against them, except in 
cases of the most urgent necessity ; it being essential to¬ 
wards the due administration of justice, that when charges 
Are preferred, they should be thoroughly investigated on the 
spot” (24). 

List of Witnesses for prosecution to Prisoner. 


1. The author of the Military Law of England (25) states 
that the J. A. should furnish the prisoner vi^ith the names 
of the witnesses, (as far as he is able,) by which the charge 
is to be proved. McArthur (26) states, “ from long establish¬ 
ed custom, it is deemed just and reasonable that the pri¬ 
soner should be, in due time, furnished with the names and 
description of all the witnesses to be produced at the trial 
against him.^’ Tytler (27) states, that he should have a list 
of the witnesses by which the charges are to be proved or 
supported. Sir C. Morgan, J. A. G. in his note observes: 
“ I have never understood it to be the duty of a J. A. in all 
cases, to furnish the prisoner, previous to the trial, with the 
names, and designation of the witnesses, by whose testi¬ 
mony any act objected against him is expected to be prov¬ 
ed.” Col. Kennedy (28) states, that it is not requisite.” 
Capt. Simmons (29) quotes the opinion of Sir C. / Morgan, 
but adds ‘‘ although custom is, in most cases, opposed to the 
dictum of Mr. Tytler, yet there is much reason and justice 
in the argument.^^ In the Bengal army it is directed (30), 
that a “ list of witnesses for the prosecution should, in all 
practicable cases, be given to the prisoner but, where a 
prisoner demanded it as a right, the refusal by the J. A. was 
approved of (31). 

(9i) Regnlationa and Orders for the Army, p. 343. 

• (85) Page 99. 

(36) Vol. i. S99. 

(8t) Page 358. 

(98) Page 909. 

(»9) Page ISO. 

(30) G. 0. C. C. 83rd Sept. 1836. 

(31) G. Q. C. C. 13th August, 1898. 
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List of Members to P> isoner, 

2. Rule Proposed. Though the writers are equally 
divided on the subject, the opinion of Sir C. Morgan should 
prevail, and clearly there is no right. But, where practica¬ 
ble, and the giving the names, &c. of the witnesses for the 
prosecution to the prisoner may not be improper; or occa¬ 
sion their being tampered with, &u. by the prisoner; a list 
should be given to him, and the so doing might prevent him 
summoning other witnesses from a distance, to prove the 
same fact. Adye (32) says ; “ And it would not be improper 
for the prisoner to give in the names of such persons as he 
means to call upon as witnesses, in case they are officers, 
to prevent them, as well as the evidences for the crown, from 
being members of the court-martial (33).” 

k 

List of Members to Prisoner. 

1. Tytler says (34), the prisoner should have a correct 
detail of the members of the court-martial. It might be 
useful to do so, as it might prevent, in some cases, challenges 
being made in court; and if a sufficient reason were given, 
another officer might be appointed; if the propriety of re¬ 
lieving him were doubtful, then it should be leit to the court j 
I mean, particularly, in tlie case of the trial of an officer. If 
the J. A. gave the list to tlie officer to be tried, on hearing 
any objection which he knew to be valid, he might get the 
member relieved ; or satisfy the prisoner that his objec¬ 
tion would, most probably, be overruled. Such opinion 
might satisfy the prisoner, and might save tlic delay occa¬ 
sioned by an adjournment. The author of the Military Law of 

(32) Page 113. 

(33) Kennedy, p. 202, sayfi, it has become the general practice on the 

meeting of the court, fur the J. A. to lay on the table, the lists of witnes¬ 
ses for the prosecution and defence. Simmone, p. 131,—'' is sometimes laid 
on the table." At courts-martial, the serjeunt-msjor makes 

out such lists, to enable him to warn the men. The J. A., usually, pro¬ 
duces the li-'t for the prosecution. VVliere there is no objection, it is a 
good plan to b ive both lists on the table. 

(34) Page 3S8. The Military Law of England, p. 99, copies from 
T J tier. 



, Irons or Fetters on Prisoners, ’ > 

' / 

Eo|;land says, ^^thei members being seated (36),,the Judge 
, ^dyocate calls over their (members) names *; and then reads 
^^e President’s appointment, and, afterwards, the commission 
by which he officiates, as J. A., himself. This being done;, and 
^e prisoner to be tried being brought before the court, &c.’' 
No other writer quotes this custom. It is not usual; the 
orders, and warrants are read after the prisoner is brought 
. into court. Commissions at the assizes are not read in the 
presence of the prisoners to be tried. The Warrant is the 
authority for the party to act, to whom it is addressed. ■ It 
is not necessary, therefore, after the trial of one prisoner, to 
read again the Warrant on a new trial. 

Irons or Fetters on Prisoners. 

1. All the writers on military law copy from law books, 
as to the practice of using irons, or fetters on nrisoners. 
Blackstone (36) says, that “ between the commitment and 
trial, a prisoner ought to be used with the utmost humanity; 
and neither be loaded with needless fetters, nor.subjected to 
bther hardships than such as are absolutely requisite for the 
purpose of confinement only ; though what are so requisite, 
must too often be left to the discretion of the gaolers.” “ Yet 
the law (as formerly held) would not justify them in fet¬ 
tering a prisoner, unless where he was unruly, cw had 
attempted to escape.” In the case of soldiers it is unusual 
to put them in irons unless violent, when it is necessary to 

do so (37). 

2. When brought into court. Blackstone (38). He 
must be brought to the bar without irons, or any 
manner of shackles or bonds ; unless there he evident 

, danger of an escape, and then he may be secured with 

(85) Page 101. 

,, (36) Vol. 4, p. 300. 

(37) Private Patrick Murray, H. M.'s 31st foot was tried for having 
- v.violently struck Assistant Surgeon James, and a seijeant-in the execu. 
,tihn of their duty, also'tWo soldiers while they were securing him; he 
. in consequence handcuffed, vvhile in confinement. See G. O. G. C. 
^ (ITIh) Nov. 1837# for his trial 
• (38) VoL4.p.3!». • 
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icons ” Jkb'. Christian adds to the 15th edition, in a note: 

** It has since been held that the court has no authority to 
order the irons to be taken oif, till the prisoner has pleaded 
and the jury are charged to try him.’^ On a trial, at Dina- 
poor, Private Patrick Murray, H. M/s 31st Foot, (39) while 
the Warrants were being read struck one of the sentries 
over him, a violent blow in the face, in open court; I re¬ 
commended the court to order him to be hand-cuffed, and 
his arms to be tied behind him, which was done; and he 
remained so during the whole tnal, the fact being recorded 
on the proceedings. 

3. Runl Proposed. There seems to be no legal objec¬ 
tion to putting irons on a prisoner, during his trial, if he is 
unruly or violent j though there may be no danger of an 
escape or rescue; protection is due to the persons of those 
who guai*& him : and he by his own violent conduct, readers 
the measure necessary. 

Judge Advocate if to assist the Prisoner. 

1. Sullivan (40) says—“The J. A. is allowed to restrain 
the delinquent from ailvaneing any thing to criminate him¬ 
self.” Adye (41) says, “ it seems to be generally expected, 
that he should assist the prisoner in his defence, particularly 
if a private soldier. This (if it is a part of his duty) must 
have arisen merely from custom, for I know no authority 
for it.” The author of the Military Law of England” 
(42) quotes Sullivan. McArthur (43) says, that he should 
give “ reasonable assistance to the prisoner in his defence, 
either in point of law or of justice. It is his duty, that the 
proof, both on the part of the crown and the prisoner, should 
be properly laid before the court. And where any doubtful 
point may arise, he should rather incline to the part of the 
prisoner; and nothing should induce him to omit any 
circumstances, in the mjnutes of the ppceedings, that may 

have a tendency to palliate the charges against the accused.” 

” * 

(39) See note 37. (41) Page 101. (43) Vol. i. 891. 

(^) Page 89. (42) Page 123. 



S4‘ Judge Advocateiif to aedet the Priaoner. 

’ -f « 

J^er (44) says^ “ Another part of the oif&dal duty of tb? 
J. A., which though not enjoined by any particular enact*- 
ment of the military law, has yet the sanction of general and 
estaUished practice, is, that he should assist the prisoner 
in the conduct of his defence,’^ and (45) “ for that purpose, 
that he should either converse \vith himself, or with his 
counsel, before proceeding to trial." 

2. Sir C. Morgan in his note to Tytler, says, I must 
confess I am decidedly of a different opinion from Mr, 
Tytler, with regard to th^ propriety, or expediency, of the 
J. A. having a personal conference with tlie person to be 
tried, and learning the scope of his defence; and>have rather 
avoided than courted an anticipation of the prisoner's de¬ 
fence." Col. Kennedy (46) says, It is aKo expected that 
the J. A. if consulted, by the prisoner, should give him the 
best information and advice in his power. But opinion 
which has long been prevalent in the army, that it was the 
official duty of the J. A., to assist the prisoner in the conduct 
of his defence, appears to be no longer inaintained,^^ and 
alluding to his duty for crown, adds—** In court, therefore, 
it is not in the power of the J. A. to afford the prisoner any 
effectual assistance ; for, there, he could neither advise him 
nor frame questions fpr him" (47). 

3. Simmons (48) saj s, “ It is more consonant with the 
custom of the service, that the J. A. should only interfere 
to the extent to which the court itself is bound to interpose ; 
to take care that the prisoner shall not suffer from a want 
of knowledge of the law, or from a deficiency of experience 
or ability to elicit from witnesses, or to develop by the 
testimony, which in the course of the trial may present itself, 

(44) Page SSS. 

(46) Page 360. 

(46) Page 203. 

(47) He adds in a note, p. 204. A prisoner, however, may give 
the J. A. a Memorandum of the points on which he wislies bis own wit. 
nesses to be examined, and the opposite party cro88.examioed ; or a Ijst 
of questions to the same effect, and request him to put only such as jha 
thinks necessary, and to frame the questions in his own words.” 

(48) Psge 169. 
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a {bU statement of tbe facts of the case, as bearing on the 
defence. To this extent, the court-martial and J. A. are 
hound, it is conceived,^ to offer their advice to the prisoner. 
Justice is the object for which the court is convened, and 
the J. A. appointed.” 

4. Consumed by prisoner before trial. An officer offici¬ 
ating as Judge Advocate, once asked the Judge Advocate 
General if he might speak to the prisoner before trial, his 
reply was—I do hot conceive there is any objection to 
your acceding to the desire of a prisoner to attend him pre¬ 
viously to trial; if any good can be the result” (49). I con¬ 
ceive great good may uften result, particularly in the case 
ef a private soldier; the J. A. is more free from bias, it 
may be supposed, than any other person. And in the case 
of an officer, particularly where the J. A. is not the prose¬ 
cutor, he «nay be looked upon in the light of a moderator. 
If he is the prosecutor, even, his advice may be of more use 
than that of even a friend, who will naturally take only one 
view of the case, that in favor of the accused. 

5. Rule Proposed. Though the J. A. is not officially 
bound to assist the prisoner, it is highly proper that he should 
do so as far as he can without neglecting his duty. He can¬ 
not be of so much assistance during the prosecution, as on 
the defence. While no J. A. should omit to produce, or to 
point out to a prosecutor the production of, any evidence 
to prove the charges; he may, still, advise the prisoner to 
refrain from putting questions which may either be of np 
use or tend to lengthen the proceedings. Till the prisoner 
comes on his defence he has no evidence to produce; but, 
during the prosecution, the object is to prevent the prisoner 
committing himself, in any way, either by speaking or* 

writing. 

« 

Prosecutor. 

« 

1* The J. A* usedy formerly^ always to be the.prosecutorj 
but in modern times^ it has been the custom to appoint an, 
officer to be the conductor of the proceedings. The rule 

(4S) Letter, No. 5^374, J. A. G. 0.37th July, tS30. 
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lit tli4 Bengal army is (60), " If a crime be of a generai 
nature, and not an injury to an individual, to call on the 
person preferring the charge to appear as prosecutor, and 
the J. A. is to submit to the general officer, &c. command- 
«^“ing the division, &c. the expediency, generally, of the officer 
commanding the regiment" or department to which the pri¬ 
soner may belong, being required to sustain the prosecution. 

2. Captain Simmons states (51), that By the custom 
of the service, the actual duties of prosecutor more frequent¬ 
ly devolve on the individual originating the charge, or on a 
Staff officer ordered to perform the duty; it is, however, 
always considered to be at the suit of the king. No person, 
except the J. A. can appear as prosecutor before a court- 
martial, who is not subject to martial law” (52). Major 
General Sir C. Dalbiac, president of the court of inquiry, 
IGth Nov. 1831, was the prosecutor on the trial of the late 
Lieut. Colonel Brereton and Capt. Warrington, for their 
conduct during the Bristol riots. 

The J. A. G. {Quentin’s trial, p. 34) said (1814), ‘^It has 
always been the practice, since I have been in office, and 
with my predecessors (uqjess there was some reason why it 
could not be so managed), that somebody should be appoint¬ 
ed prosecutor.” 

3. Joint PrQsecutors, Sometimes joint prosecutors are‘ap¬ 
pointed, as in the case of the late Lieut. Genl. Sir J. Murray, 
Bart. (53). There were two charges relating to his conduct 
in the siege and operations before Tarragona, in June, 1813, 
and a 3rd charge regarding the hastily re-embarking the 
forces and abandoning artillery, stores, ammunition, &c. 
which might have been embarked in safety. Admiral Hallo- 
well engaging to effect the same. The officiating D. J. A. G. 
conducted the 1st and 2nd charges, and on the third 

(50) Circular, J. A. 6. No. 178, 15th June, 1838. In the Bombay 
Atjny there is a similar rule, Code of Mily. Regulations, section xx. 
S9.—Kennedljr, p.S98. 
i (51) Page 153. 

(58) Must be a military person.’* G. O. C. C. S6th July, 1887. 
(53) .G. 0. H. O. irth Feb. 1815. V 



Amicus Curifc> , ^ 

charge the admiral was the prosecutor^ and directed to be 
such by a letter from the Secretary of Stake (54). 

Informant. 

In the Bengal army^ “ In cases of a cwil person being 
complainant^ he becomes the principal witness^ and after 
giving his evidence, should be allowed to remain in court, 
that the J. A. may refer to him^’ (55). In the Bombay 
army the rule is, (56) But if the person bringing formed 
an accusation against any person in tlie army is not himself 
an officer, either in the naval or military service; he cannot 
appear in court as the prosecutor, but merely as an infor¬ 
mant, and in that case the J. A. conducts the prosecution.^^ 

Amicus Curiae. 

1. Adye (57) says, Counsel, or at least Amid Curia:, 
have been allowed to prisoners, at courts-martial, in all 
cases.” McArthur (58) says, It is likewise the practice 
at courts-martiul to indulge the prisoner with counsel, or at 
least amici curiae (or friends of the court), who may sit or 
stand near him, and instruct him what questions to ask the 
witnesses, with respect to matters of fact before the court; 
and these friends should commit to paper, the necessary 
interrogatories as they may arise, which the prisoner gives 
on separate slips to the J. A.” ^ 

In the Bombay army it is directed that (59) the prose¬ 
cutor and prisoner, on requesting it, are to be allowed the 
assistance either of a friend or of a professional gentleman. 
But no person is on any account to be permitted to address 
the court, or to interfere in any manner with its proceedings 
except the parties themselves.’* 

(34) Printed trial, p. 74. 

(66) G. O. C. C. 26th July, 1827. 

(66) Mily. Regulations, section xx. 30.—Kennedy, p. 292. 

(57) Page 103 ; SO also, Author of Mily. Law of England, p. 124, 
quoting McArthur. , 

(68) Vol. 2, p. 44. See Delafons, 166. 

(69) Mily. Regulations, *x, 31.— Kennedy, 292. 
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2. In the worst times a prisoner has been allowed an 
Afnii^us Curia. On the trial of Algernon Sidney, for high 
trdtu^on; 35 Charles 2, 1683, Mr. Bamfield, who had been one 
td the counsel assigned to advise ndth Sidney, as appear^ by 
Sir W. Williamses MS. addressed the court of K. B. against 
passing jiAlgment as follows: “ Sir, I pray you to hear me 
one word as Amicus Curia; I humbly suppose that your Lord- 
ship will not give judgment if there be a material defect in 
the indictment j as the clerk did read it, he left out defensor 
Jidei, which is part of the stile of H. M.” (60). 

3. Where refused, disapproved of. Where a district 
court-martial refused to allow a private soldier a friend (Ami¬ 
cus Curia), the Commander-in-chief remarked “ though he 
may be refused any particular individual Who has not obtain¬ 
ed leave, still the prisoner should be allowed one, as he is at 
a general court-martial; and the same principles of justice 
give it in the former case’* (61). 

4. Rule Proposed. That all the wi-iters on militaiy law, 
and all military authorities, and the custom of all the courts 
of law give the prisoner an Amicus (or Amiri) Curice. It is 
not only just, but may be of service to the court, by re¬ 
straining the conduct of the prisoner (62). 

Counsel, for Prisoner. 

All the writers on military law admit it to be the custom 
to allow a prisoner to have counsel (63). 

(60) State Trials, ix, 901. 

(61) G. O. C. C. (Bombay) SOth March, 1832, para. 7. 

(62) In the ease of Bombardier Silke, tried at Benares, for man¬ 
slaughter, a man came to me and said he was desired to report himself to 
me, as the person to assist tlie prisoner. The Bombardier had killed a 
gunner in a fight, and as the person chosen as a friend for the prisoner 
wasknown to be what is termed a “ lawyer" mnong the men, and a trouble.- 
g(^me character, 1 spoke to the Bombtwdier and advised him not to allow 
tjbe mtn (Imm) to appear in court, and 1 would assist him ; to which he 
aasented, (G. O. C. C. 26th August, 1837.) 

(63) Sullivan, 41. Delafons, 166. Adye, 103. Mily. Law, 124. 
McArthur, ii. 44. Tytler, 261. Kennedy, 62. SimioMie, 156. 
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Charge ip bead to Court before Arraignment. 

1. Captain Simmons says (1), “ It is not only within 
the power of a court-martial, but a duty, the neglect of which 
may incur censure, to judge of the propriety of the charge, 
not only as regards the nature of it with reference to their 
jurisdiction; but also, whether the wording be sufficiently 
precise and the crime clearly defined. It would perhaps 
conduce to regularity, and might occasionally obviate much 
inconvenience, if courts-martial were, invariably, cleared 
on the reading of the charge, before the arraignment of the 
prisoner, to consider its relevancy.’’ And he alludes to the 
case of Captain Peshall, 88th regiment (2) tried, at Ariscum, 
in Spain, in which 11. R. IL P. R. remarked on the vague¬ 
ness oi wording (3) of the charge, and observed the 
conduct of the prosecutor and the court appear to have been 
irregular, one in preferring an accusation so indirectly framed, 
and the otlier in receiving it.” 

2. If defective adjourn. In the Bengal army there is 
an order (4) which states, “ and it is the duty of the Judge 
Advocate to remonstrate against the court’s proceeding to 
trial on a charge that is deficient in accuracy or perspicuity.” 
This has occurred in a case in which the superintending offi¬ 
cer of a native regimental court-martial exhibited charges 
against the Going, officer of his regiment for an illegal inflic¬ 
tion of a sentence of corporal punishment awarded by the 
court contrary to the sentence. The J. A. G. recommended 
the court to adjourn, which thc^ did (5), In the case of 
Major Everard, 14th foot, tried on charges framed by the late 

(1) Page isr. 

(2) G. O. H. G. 13tli Dec. 1913. 

(3) The charge was absence without leave from the 24th June, 
to 29th July, 1913, (during which period his corpa was employed on 
aervice) and coupled with hb conduct on urnie former oceations, rais. 
ing, at least, a suspicion that it was intentional.” (James’s Decisions, 
p. 573). Had these charges been corrected by a J. A. he would not have 
inserted the vague words “ on some former occasions.” 

(4) G. O. C. C. 8th Feb. 1802, {Lord Lake.) 

(5) 6.0. Capt. GenL (Marq. Wellesley), 22nd Nov. 1802. 
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Memlteff in Wditing. 


ColtMUel McCmnbej hia Coaig. officer, wherein he was diurged 
with systematic d%ht on varifim occasion^/’ aa- the Major 
^eing ashed to plead begged that dates might be hasigned $ 
dates were assigned by the prosecutor by order of the court, 
far which purpose they adjourned (6). But if the prisoner 
plead a “Misnomer,’* the court may ask the prisoner what 
is hia real name, and call upon him to plead to the amended 
charge” (7)« 

Members in ^Waiting. 

X. I believe, the practice of having members in waiting 
still prevails in the Madras army. Sullivan (8) states that 

whenever members are in waiting, it is right that they should 
reg'ulwly sit and be present at all deliberations, even when 
the court is cleared ; sis otherwise, the sudden indisposition 
of a member in the last stage of a trial, may, for the infor¬ 
mation of his substitute, occasion its recommencement. 
Members in waiting, however, have no voice ; neither can 
they \e permitted to be present ndien judgment is passing,” 
Again (9), ‘‘ The president, members, members in waiting, 
and the J. A. are duly sworn.” 

Tytler (10) after remarking that instead of 13 members, 
there may be double that number, states that “ every indi¬ 
vidual of that number must be sworn a member, and is by 
law invested with the same deliberative and judicial powers 
as his fellows and adds in a note, that if 2 out of 15 were 
to withdraw (as members originally in waiting and not re¬ 
quired), and 9 were to vote a sentence of death, whereas 10 
(§rds) would be required with a court of 15, the life of the 
prisoner must have been saved. Sir C. Morgan in his notes 
to Tytler (II) observes that “it has happened that officers 


(«) O O. C. C. 3rd Dec. (K. T. 29th Nov.) 1822. 

V (7) 9 Geo. iv c. 74, s. 11. Thus where the prispner was styledi/Mn 
and said his name was Jirnm; the J. A. altered it to Jamep in cooyt. 
0. 0. C. C. 10th Oct. 1832, 

(8) Page 103. 

(9) Page 95. 

(10) Page 137. 

Ol) Page 311. 
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hare been sworn, and have been stated on the proceedings, 
as in waking, and have withdrawn when the court have come 
to a decision ; this practice is very erroneous " 

3. dn the Bombay army, the practice does not prevail. 
Colonel Kennedy states (12), ^^ 'Hiese (members inwuting) 
are not considered in the same light as the members in 
waiting who formerly took their seats at courts-martial, 
butdid not vote. But as it is sometimes understood, that 
exceptions (challenges) will be made, officers are ordered to 
be in attendance in case of their being required as members; 
and should this not be the case, they return to their regi¬ 
ments as soon as the court is sworn in” (13). So that if 
the Madras army adopt the above bad practice, It must 
have been copied from Sullivan ; and is not the practice of 
the army. 

4. Rule Proposed. It appears that no officer who has 
once been sworn at any court-martial as president or mem¬ 
ber, can retire from his place as such j unless by death, or 
certified sickness (14). 


Challenges. 

1. As to the President, or Member, of the previous Court 
of Inquiry. Sullivan (15) says ^^Menibers of a court of in¬ 
quiry are liable to be excepted against as members of a 
court-martial; that is, if they shall sit as members on the 
same cause.^’ Delafons, (16) that “ Those who have acted 
as members on a court of inquiry into the prisoner's con¬ 
duct, should not be permitted to sit on his court-martial; 
since they are held, in many respects, in the light of a grand 

Sk. 

(12) Note to p. 320. 

(]3) 18 etutes that the additional members vote and give their 

opinion, the same as other members. 

(14) In the navy no member shall absent himself from the said 
court during the whole trials upon pain of being cashiered ; except in 
case of sickness, or other extraordimry and indiopenaahle oeeaaxon^ to be 
judged of by the said court/' 19 Geo. iii. c. 17. McArthur, vol. 1. p. 350. 

(15) Page 20. 

(Ip) Page 12S. 
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'Ad^l (17) that * Meml^fs df ii cd«^ of 
1 ha^ already observe*^ may in some m^asiire W 
^blpared to a grand jury) may therefore by this statixtef 
{% Edw.d, c. 3)i be challenged and exci^ted agfdns^ as 


members of a court-martial $ held either for the sittue ema^i 
or upon the trial of another action, in which the some maf- 
ter is in question, or happens to be material, though not 
directly in issue; as is expressed in the statute, if they have 
given an opinion, as they are sometimes directed to do.” 
The author of the MUy. Law of England (18) that ** Mem¬ 
bers of a court of inquiry in the same cause or same matter 
are liable to be excepted against as judges.” McArthur, (19) 
that “ A most obvious cause of challenge, and which it 
would be the duty of a J. A. to anticipate, may be made 
against any officer, sitting at a court-martial, who had pre¬ 
viously sat at a court of inquiry and given his opinion on the 
matter at issue.” Tytler, (20) that “ A court of inquiry 
bearing a near affinity to a grand jury, and the law being 
precise on that point, that no grand juror who has found a 
bill of indictment against a prisoner, can be a member of 
the petty jury on the trial of that prisoner, or even on the 
trial of another, wherein the same matter is in question : 
(25 Edw. 3. c. 3. Hen. iv. 2 PI. 4,) it seems to be thence 
with much reason concluded, that it is sufficient ground for 
challenging the member of a general court-martial, that be 
bad given his opinion of the cause in a previous court of m- 
q;iiiry.” 


2. Certain McNaghten, (21) that ** Suspicion of preju¬ 
dice^ and the previous expression of an opinion on the case, 
are considered two of the most valid causes of challenges 
that can be urged.” Kennedy (22) that “ The having b^n 
a member of a court of inquiry on the same subject whidi 
bad given an opinion; but if the court had not givenati 
iOpiiHon, the member cannot be objected to.” Sintmons, 


■” (It) PtgeUl. 

(tS) Page 103, note. 
(l») Vel.i.9ra. 
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(90) Page 993. 

(91) Page 104. 

(92) Page SO. 
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M officer’s having been a riigmber of a court 
at inquiry. held to mveetigate^ Uie subject of the charge^ 
the' court. having given an cptnton, is admitted as a valid 
cause of cliallenge; and it is believed to be equally so where 
the court has not given an opinion. The contrary position 
is entertained in. a recent soldier-like work on courts-mar¬ 
tial (24). It will be granted without difficulty that a judge 
or juror ought; as far as practicable, to enter upon the in¬ 
vestigation of a cluirge without prejudice, without the bias 
which ex parte statements are calculated to create. Now 
the proceedings of a court of inquiry, may be, and generally 
are, ex parte allegations tending to attach criminality, or to 
establish facts upon which subsequent charges may be built. 
If the accused be permitted to enter on explanation, the 
statements in his favor are equally without the sanction of 
an oath, which the custom of all courts, and the statute law 
as to courts-martial, render necessary. It would therefore, 
it is apprehended, be quite incompatible with a fair and 
equitable trial, that a member of a court-martial should be 
thus exposed to the impression of statements by individuals 
neither on oath, nor subject to cross examination.” 

3. Out of nine writers five are of opinion that the mem¬ 
ber of the court of inquiry should not be a member of the 
court-martial to try the same cause, if an opinion has been 
given, and four that he should not be a member whether he 
has> or has not, given an opinion. 1 am very much.of 
Simmon^s opinion ; but I view the subject in two lights• 
1st, in a hgalf 2ad in a military point of view. In the legal 
eense, there being* no opipion given, the analogy between 
the court of inquiry and a grand jury ceases. They merely 
record the evidence submitted, but still they mentally and 
mairalhf do form some opinion, and may learn more than 
' .tile grand jurors, by heaiing both sides; though the evidence 
^he.not on oath, still, for the time> the evidence is supposed 
,to be the truth, without an oath; and a knowledge of facts 
must, in some degree, prejudice the mind; particularly^ if the 



(33) Pa^ 165. 


(34) Kennedy, p. SO. - 







on both sides; for fhdn^ the jurbr« finlh 
a t^e bill; because he hears facts sworn to; still; if'at^a' 
d0^‘of inquiry, the defendant bidngs forward evidencO' 
li^hich does not make a favourable impression, it must add 
strength to the prosecution, and lead to the forming eVfen 
though mentally only and though not expressed, an opinion 
adverse to his cause. However, he is not compelled to 
adduce any evidence, and if of a doubtful charabter may 
reserve it for his defence on his trial: and he is usually 
advised to do so: but, where the accused can rebut thO' 
charge he will often ^do so, and if he does so partially it may 
be inferred that there is some guilt. 

4. In the military point of view, in the ordinary barrack 
transactions which are of clear proof, and where, as in mu¬ 
tinous or insubordinate conduct, striking a N. C. O., deser¬ 
tion, absence without leave, &c., the guilt of the prisoner is 
usually the opinion of 10 or 12 out of 13 (if not of the 
whole) Officers composing the court ; I never object to the 
members of the court of inquiry in such cases. In cases of 
murder, manslaughter, and non-military cases, . 1 advise that 
the officers who were on the court of inquiry, should not be 
on the court-martial. There is also this to be considered. 
The whole 12 of the juiy must agree—^in a court-martial the 
majority, or 9 out of 13, or frds only are required ; so that 
the, say, three officers who were on the court of inquiry, 
may not affect the verdict. Again, the prejudice of one 
juror may defeat justice; 11 may think the prisoner guilty; 
the 12th juror may believe him innocent j and the crown as 
well as the prisoner is to be considered. It may be said at 
a court-martial, the member who is prejudiced against the 
pHsoner will vote a more severe punishment; but, in military 
cases, officers usually award the punishment due to disci¬ 
pline 5 and all must vote some punishment, and the most 
severe punishment if vdted by such prejudiced member, can¬ 
not be carried without the consent of the mtyority : so 
tiiat I can declare that in ordinary military cases, the prisoner 
,will not suffer by the members of the court of inquiry being 
membert. 
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5. Rule Pboposbs. I would propose^ that in ordinary 
military tiials, where no opinion has been given, the mem¬ 
bers of a court of inquiry should be allowed to sit on the 
oourt-<martial to try the same offence. But that, in the cases 
of murder, man slaughter, and non>military cases, the mem¬ 
bers of the court of inquiry should not be on the court- 
martial. The rule to apply to general and district courts- 
martial—provided that, if it be practicable, and can be 
conveniently done, no member of a court of inquiry, should 
be put on the court-martial. 

6. Challenges by the J. A. or prosecutoTy as well as by 
the prisoner. The Bombay military code (25) gives the 
right of challenge to both the prosecutor and prisoner.” 
But the prisoner it seems first challenges. “ The rule re¬ 
specting the time of making a challenge in criminal cases 
is, that the prisoner should declare whether he challenges, 
before the counsel for the crown are called upon” (26). 

7. Challenge of President. The rule in the Bombay 
military code (27) is, “ But they (prosecutor aud prisoner) 
cannot object to the President as he is appointed by war¬ 
rant this is as Kennedy says (28) erroneous and quotes the 
words of Sir C. Morgan (29). " The president of a court- 
martial cannot be objected to, by challenge, in the same 
manner, as the members may be; he being named in the 
order or warrant for the trial. If therefore any objection 
be urged against his appointment, care must be taken to 
have such objection clear and specific; the court must then 
separate, and the objection must be referred fq^ decision 
to the authority under which his name was inserted in the 
order, or warrant.^^ McNaghten (30) and Simmons (31) are 
of opinion the president may be challenged; the latter in 

(9£) Section xx. 34. Kennedy, p. 390. 

(38) State trials, S3 vol. 774, and 16 vol. 135. 

(37) Section xx. 34. Kennedy, 391. ‘ 

(38) Pago 39. 

(39) Note to Tytler, p. 330. 

IsQ) Page 103, 

(31) Pave 160. 
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th« by Sir C. Moi^n. On the trial of Lieiit. 

Oeheral Sir J.. Murray, (1813) the officiating D. J. A. GI 
said he could not challenge the p^ident (32). The hote ls 
Sir C. Morgan though prior to ldl£l^ decides the point, he 
having been the J. A. G. The rule of law is that all jurors 
may be challenged for cause shewn, and the president being 
only a member as to the vote, opinion, and sentence, ought, 
in all justice, to'-be liable to be challenged. The president 
is seldom challenged, and is sometimes selected by the officer 
ordering the court. In native courts-martial, the senior is 
usually directed to preside. In native general courts-martial 
the president is appointed in orders, and is the senior of the 
native officers whose names are sent in. In European gene¬ 
ral courts-martial he is named in orders ; and the corps fur¬ 
nishing field officers, must consequently send the names of 
thoSe^wmor to the president. 

8. President must be challenged in certain cases. The 
president of a district court-martial is not to be under the 
rtink of a field officer (unless one cannot be had), nor the 
Comg. officer of the, district, or of the prisoner’s regiment 
(33). The president of a general court-martial (34) shall 
in no case be the officer Comg.-in-chief, or Governor of 
•the garrison where the offender shall be tried, nor under 
the degree of a field officer^ unless where a field officer 
cannot be had; nor in any case whatsoever under the de¬ 
gree of a Captain.** In either of these cases, it would be the 
duty of the J. A. to challenge the president if appointed 
contrary to the above orders. If the president (a Captain^ 
had been president of the regimental court-martial appealed 
from ; or if the president had been president or member of 
.a court of inquiry; having given an opinion ; the J. A. 
should challenge them. In all other‘cases the prisoner and 
prosecutor would challenge, for cause, in the same manner 
as in courts of law. 

^ , t ■ 


(S«) 

(33) 

(Si) 




Printed trial, p, 1, 

Warrant to hold diatricjt ooiirto-martial. 
Article of War, 7U 


1 , > 
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9^ Rulk FROPoajm). That the president and membera of 
general and district (35) courts>niartial may be challenged 
by the prisoner and J. A. or prosecutor ; for cause assigned; 
but that if the prestdemt be challenged the court should re¬ 
cord the objection^ and if necessary, report the cause. For 
it may be satisfactorily proved to the prisoner, that there 
is no valid cause. 

lO. Challenges at regimental courts not allowed of right. 
Captain Simmons (36) says under the head of regimental 
courts-martial, “ It is not usual to ask the prisoner whether 
he has cause of challenge against an officer detailed for his 
trial; though if he offer such as to render an officer ineli¬ 
gible as a member, it must necessarily be entertained by 
the court; or its proceedings may be so vitiated as to inva¬ 
lidate its sentence.^’ 

2. It was remarked by the Marquess of Hastings, when 
Commander-in-chief in India (37), that “ such a privilege 
is nut analogous to British law, except on capital charges, 
which the inferior courts-martial cannot entertain. A pri¬ 
soner, before being brought to trial in one of the inferior 
courts, should always be informed by direction of the offici¬ 
ating J. A. or superintending officer, that if he have any rea¬ 
sons for surmising any particular member or members to 
harbour animosity or violent prejudice against him, or can 
charge any one of them with having dec'lared beforehand 
the judgment he would pronounce, the court would upon 
such a statement discuss the case with its proofs, and con¬ 
firm ox override the objection according yto their opinion of 
its validity. The prisoner will thus have all equitable secu¬ 
rity, without room being left for public misconstruction. 
Hence, the Commander-in-chief enjoins all courts-martial 
inferior to general courts-martial not to invite a challenge 
without the above explanation, and not to admit one but'on 

(35) M. G. Sir J. Macdonald, A. G. H. M’s. Forces, fu his evidence 
before the Miljr. Commission (1835) said challenges were allovred at 
Gent. Regtl. courta-martial; now, Dutriet courtbinartial. 

(36) Page 65. 

(37) G. O. C. C. (Bengal) 6tb May, 18S0. 
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just cause assigned and »proved to the satisfaction of the 
court.” 

11. Jud^e Advocate cannot be ckaUmged. The Bombay 
code of Military Regulations (38) declares that neither the 
prosecutor or prisoner can object to the Judge Advocate, 
as he acts on behalf of the crown. Captain Simmons (39) 
says, “ The J. A. or his deputy cannot, on any grounds, be 
challenged ; as well might the Attorney General be objected 
to in the court of King’s Bench.” 

12. The challenged member withdraws. In the Bengal 
Army (40) If the prisoner, &c. challenges, the member 
withdraws, and the court is cleared, and when opened, the 
member is informed he is to retire from the court as a 
ineniber. If the challenge be disallowed, he resumes bis 
seat.” The Bombay Regn. is the same (41), and Colonel 
Kennedy gives the same opinion (42) and McNaghten 
states (43) “ITie officer challenged, should not be present at 
the ensuing discussion ; this, on the principle which obtains 
in courts of law.” As challenges are for cause stated at 
courts-martial, such should be in writing. In courts of 
law the cause is stated, in open court, just as the witness 
** comes to the book,” should the cause of challenge be 
prejudice I think it may as well be concealed from the 
knowledge of the member. 

13. Challenges if allowed, after members have been sworn. 
Sullivan (44) says, ‘ No member, can be excepted against 

- after the formation of the court, neither can an ignorance 
of his former diameter be pleaded against him, unless he 
shall have perpetrated some deed, or have been principally 
or accessarily concerned in the commission of some act. 


(36) Section xx. Si, Kennedy, p. S9i. 
(39) Page 160. 

(iO) M. S. J. A. Q. 0. p. 91. 

(41) Section xz. S6. Kennedy, p. S91. 
(49) Pige 99. 

- (48) Page 106, note. 

(44) Page 14. 
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- to such formation^ which shall be adduced as 
guilt against him.” Adye, (45) “ No juror can be chal¬ 
lenged^ either by the king or prisoner^ without consent, after 
he’ hath been sworn,. whether on the same day,' or on a 
former; unless it be for some cause that happened since he 
was sworn.” Tytier, (46) There is no reason of justice, 
or of common sense, that should preclude a prisoner from 
challenging, on sufficient cause, any of the members qfter 
the court is sworn : provided he had no opportunity of 
moving his objection before that form was gone through. 
An objection cannot be said to be waved, which the objec¬ 
tor had no power of urging.’^ As Sir C. Morgan has not 
objected to this opinion, great weight is due to what Tytler 
has stated. 

McNaghten (47) says, “ I think a case might be 
supposed of so strong a nature, that the judge would 
receive a challenge even after the jury had been regularly 
empannelled.” On the trial of Col. Morris, at the Assizes 
at the Castle of York, before two judges, for high treason, 
(1 Charles 2, A. D. 1649,) (48) a challenge of a juror 
after the oath was administered, but before the juror had. 
kissed the book, was held to be too latebut in those 
times prisoners were hardly dealt with. 

3. Rule Proposed. —I think there should be a Rule 
that, if any good and sufficient cause of challenge shall 
be known after the memj^r shall have been sworn; such as, 
that the member had said " that the prisoner was guilty, or 

deserved to be hanged,” tampering with the witnesses (49),^ 

« 

(45) Page 147. 

(46) Page 231. 

(47) Page 173. 

(48) State Trials, vol. iv. p. 1255. 

(49) Simmons, p. 163, cites a case, in, the year 1718, an officer tvied 
at Gibraltar by « court-i^artial, for killing another; the prisoner chaL 
leoged two of the members; the first, for tampering with OOe of his 
witnesses; the other, for declaring before the trials came on, that he 
deserved to die; both were proved, and admitted by the e&urt to^ be 
just and reasonable exceptions; whereupon they were both dismissed, 
and others sworn in their room."* ( Ames'e Mily, Library, veL iv. p. 64.) 
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or. the like^ that the prisoner might challenge such member^ 
though such fact became known after he had been sworn, 
and the trial had commenced, and that if the court consist¬ 
ed of the legal number, without such member, the court 
might direct such member to retire. If reduced, by his 
withdrawing, below the legal number; then, that another 
member should take his place; and the evidence be taken 
de novo, and such new member should be sworn, subject to 
the usual challenge. 

’l4. Carnes of Challenge. —Blackstone, (50) A prin¬ 
cipal challenge is such, where the cause assigned carries with 
it prima facie evident marks of suspicion, either of malice 
or favor ; as, that a juror is of kin to either party within 
the 9th degree; that he has been arbitrator on either side; 
that he has formerly been a juror in the same cause ; that 
he is the party’s master, servant, &c., these are principal 
causes of challenge; which, if true, cannot be over-ruled, 
for jurors must be omni exceptione majores. Challenges to 
the favor, are where the party hath no principal challenge : 
but objects only some probable circumstances of suspicion 

It is clear that if such had occurred after the members had been sworn^ 
that they should have been challenged. Russell on Crimes^ vol ii. 
p. 5B9, says, “ where the defendant has been convicted on an indictment 
for fdony^ there can be no new trial; but after a conviction for a misdemea., 
nor, a new trial may be granted, at the instance ofthe defendant, where 
the justice qf the case requires it.” Mawbey, 6 T. it 038). 

Archboltrs K. B. Practice, vol. ii. p. 254, says, a new trial will be grant, 
ed for the misconduct of the jury “ if the misconduct be such as to satisfy 
the'court that the verdict has been determined on, without that grave 
and serious deliberation, that right exercise of judgment, and that total 
absence of all partiality, so necessary to the proper execution of the 
important duties of jurymen:” and p. 225, if any of them have jwwi- 
ously declared that the plaintiff should never have a verdict** 

Russell says, a new trial may be granted in the case of a misdemeanor 
but not in fihny, which seems strange law; and if, as Archbold saysl 
there may be anew trial in cttnY eases, there should be in felony » where the 
justice of the case requires ir." 

In military trials, therefore, either there should be a new trial, or the 
judgment should be set aside. 

(50) VoL iii. p. 363. 
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as acquaintance and the like; the Validity of which must be 
left to the determination of trtoi’s, whose office it is to 
decide whether tiie juror be favorable or unfavorable.” 

2. Challenges propter delictum, are for some crime or 
misdemeanor^ that affects the juror’s credit and renders him 
infamous. As for a conviction of treason, felony, perjury, 
or conspiracy; 'or of some infamous offence he hath receiv¬ 
ed judgment of the pillory, or the like.” Sick and decrepit 
persons, men above 70 years old, and infants under 21 years 
are excluded.” 

3. It is no valid objection that the member belongs to 
the prisoner’s Regiment or Company. Where the member, 
the Captain of the prisoner’s company, having examined the 
witnesses on both sides, and expressed a wish that the pri¬ 
soner should be tried by a general, instead of by a district, 
court-martial, such cause of challenge being over-ruled by 
the court, has been disapproved, as indicating a preformed 
opinion of the prisoner’s guilt; and the sentence was not, 
confirmed (51). 

A juryman was set aside on the trial of James O'Coigly 
and others, for high treason, who looking steadfastly in the 
face of all the prisoners, quite close to them ; clenched his 
fist, and exclaimed damned rascal^’ (52). Where the officer 
whose property had been attempted to be stolen, by the pri¬ 
soner, had been a member of a garrisoq court-martial the 
J. A. G. advised the sentence to be remitted (53). 

15. Challenge of the Array. On the trial of Col. Vans 
Kennedy in 1836, for writing a letter in one of the News¬ 
papers regarding his removal from his situation as J. A. G. 
of the Bombay Army, the Colonel challenged the array, 
that is the whole court, president and members, because 
there were, out of 15 officers, 4 Captains; and because 
another field officer (a Lieut.-Colonel) had been tried by a' 
court composed wholly of field officers. The couvt over¬ 
ruled the objection. 

(SI) G. 0. C. C. 6th May, 1834. 

(62) State Trials, vol. zxvi, p. 1S36-9. 

(£3) Bimmons, note at p. 

H 2 
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2- Blaekstonei vol. 3f. p. 859, says, Challenges to the 
array are at once an exception to the whole panel, in which 
the jury are arrayed or set in order by the sheriff in his 
return ; and they may be made upon account of partiality pr 
some default in the sheriff, or his under officer who arrayed 
the panel/’ Under Section 14 and article 7> Companj/s 
Articles of War, (and article, annual articles of war,) 
it ib declared that no field o^cer shall be tried by any 
person under the degree of a Captain*^ 

3. Col. K. in his last work (1832) no where mentions the 

challenging the array/’ therefore it is a new doctrine of his. 

It is singular that a J. A. G. who had been such for 19 
years, and 10 years previously a D. J.. A. G. (vide note to 
his preface, p. iv.) should, after 29 yeaiV experience entertain 
an opinion quite at variance with the Articles of \Var^ for 
all the members might have been Captains^ and even the 
president might have been a Captain where a field officer 
cannot be had” (Article 2, of the above section). 

4. If the Colonel held the notion that there should have 
been no Captains members, he should have challenged 
them, but he had no right to challenge the president and 10 
field officers ; for he assigned no such cause as partiality,” 
Ac. Lieut. Fast, 59th (Bengal) N. L on a charge preferred 
by Capt- T. of the same regiment in his challenge before the 
general court-martial, Cawnpoor, 8th July, 1833, said I 
Jiave but one challenge to make. It was by this court Captain 
T. was tried and acquitted ; (G. O. C. C, 24th June, 1833) 
after the opinion it has passed upon that officer, 1 of course 
cannot allow myself to expect to be now acquitted by it. 
I must beg to decline either to plead/ or to make a defence 
before this court-martial.^’ The court admitted the chal- 
leqge, and the D. J. A. 6. was directed to report the same 
to the general officer Comg. the Division: and a new court 
was formed on the 29th July, 1833. He was convicted, and 
sentenced to be discharged the service. But disapproved, 
as the sentence has been vitiated and rendered invalid, by 
lA Ul^al division of tbe votes upon the finding” (G. 0. 
a.aidthDec. 1833). 
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6, It was remarked by the J. A. G. in a letter to the 
Adjutant General (No. 168, 24th July, 1833) in the above 
case, ** If the prisoner refuse to plead, it subjects him to 
the same procedure as standing mute; and if he declines 
making any defence, it is at his own risk, it cannot operate 
to impede the regular course of judgment.” 

Member^s attendance dispensed with. 

McArthur (54) says, that “ By the act 19 Geo. 3. c. 17 
amending the act 22 Geo. 2. c. 33 it is enacted, ^ that the pro¬ 
ceedings of Naval courts-martial shall not be delayed by the 
absence of any of its members, provided a sufficient'^ {legal) 
“ number doth remain to compose such court, which shall 
and is hereby required to sit from day to day {Sundays always 
excepted) until the sentence be given; and no member of 
the said cQurt-martial shall absent himself from the said 
court during the whole course of the trial, upon pain of 
being cashiered from H. M.'s service ; except in case of 
sickness” fdidy certified) “ or other extraordinary and in¬ 
dispensable occasion to be judged of by the said court)* 

It appears, however, on the trial of an officer, in 1780, 
though the president wrote to the Admiralty regarding the 
dispensing with two members, whose ships were under orders 
for the West Indies, and though their Lordships approved 
of the application ; the court were of a contrary opinion** 
(55). 

_ _ $! 

Rule Proposed. There should be a similar rule in the 
arpiy^ as there is in the navy (50). That so long as there 

(54) Vol. L p. 234. 

(55) Ditto, Appendix, vol. i. p. 421. 

(56) When J. A. at Cawnpore, on the trial of an officer (G. 0. 
C. C. Nov. 1828), one of the membera, a Major, appointed to the 
charge of a corps at Delhi^ applied to me to be relieved. There were 
1^" officers composing the court, and though without the Major there 
would have been 14, or one above the legal number'—as there was no 
enactment in the army then (nor now) authorising the absence of an 
officer—andf as certided, sickness^ or death, are the only legal causes by 
which a court can be reduced below their original number, I was com« 
palled to tell him that he could not, legally^ be allowed to leailb the courts 
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beii^he number^ if the absence of one or two 
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members’be required^ urgently, for the pnblic serrice, snch 
absence should, legally, be allonfed: under the sanie rule as 

,laid down for the davy. 


' V 


'New Membebb. 


1.. DelafoHs (57) is of opinion that if there be a new 
member, the court must proceed with the trial de novo, 
Adye (58) is of the same opinion. Kennedy (59) says, that 
<*the remaining members taay form part. The court is 
then constituted in the usual manner de novo; but, if the 
parties consent^ it is only requisite to call each witness 
that has been examined, and after he has been resworn to 
read over to him the evidence which he has given, in order 
that the new members may be satisfied that it is his 
testimony, and that they may have an opportunity of 
putting any questions to the witness that they may think 
necessary. The parties and the court may also put further 
questions to each witness, for this proceeding is to all 
intents and purposes a new trial,^^ and in a note (60) ob¬ 
serves that on the trial of William Edwards, at Monmouth, 
before Baron fFood, 28th March 1812, a juryman fell down 


and thus reduce it to 14 officers. I said that, the absence of one mem¬ 
ber might effect the verdict two ways. 1. It would reduce the court to 
14, that^ seven might vote the prisoner to be guilty, and seven not guilty, 
which would be a legal, but not a moral acquittal ; that if he, tlie Major, 
remained, he might acquit; and, then, the acquittal would be a moral 
, qcquittal, and leave no doubt. S. That it would affect the crown, for he 
might find the prisoner guilty. Besides which there was no authority to 
dispense with the presence of any member except for the two causes 
above assigned. 

There was not any state neoessity for his leaving the court; the object 
was fersmwi ; he lost, by his remaining a member, the command allowance 
of a corps ; that, I said, could never be a suffiewnt reason. In chapter 
tbe 4th, (Precedents) it will be seen that on a revision, only 13 out Of 
IS members have been present. 

(6T) Page 119. 

(B8) Page SO, 

(48) P^e 21. 
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in a fit. The 11 jurymen were agfdn called over, and a 12th 
was put into the box: the prisoner was desired, if he would, 
to challenge them ; they were all sworn without challenge, 
the witnesses for the crown were sworn anew; and by consent 
the evidence they had before given was read from the judge^s 
notes; and they were asked whether it was true. The pri¬ 
soner was convicted. In Easter term following, the point 
was argued by Clifford^ prisoner’s counsel, before 11 of the 
12 judges, on the authorities collected in Kinhck^s case, 
Foster, 16 ; but the judges without hearing the other side, 
were unanimously of opinion that the conviction was right; 
and quoted 2 former cases” (61). 

2. McArthur (62) says, The addition of new members 
would under any circumstances be a very dangerous prece¬ 
dent ; perhaps absolutely illegal.” Simmons (63) says, The 
members who composed the former court may form part of 
the new one, but they must, with the additional members, 
be subject to challenge (64). The whole of the proceed¬ 
ings ; the swearing of the court; the swearing, and examina¬ 
tion of the witnesses, &g. must be de novo.’* He objects 
to the mode of proceeding quoted by Kennedy, and as con¬ 
firmed by the judges. I see no objection to the course, 
the only objections would be that the manner of giving the 
evidence viva voce would not be seen, by the new member; 
and there might have been words uttered which had not been 
recorded. The objection ought to have more force in the 
case of a jury where all must agree. In a court-martial 
where there are 13 or 15 members it has less force; and if 
the prisoner assents, who else should object ? 

3. Rule Proposed. That new members may be ad¬ 
mitted, if the court be reduced below the legal number; and 
if both parties consent, the witnesses, having been resworn, 
their evidence may be read over to them, to whom further 
questions may be put, (the prisoner having the right to 

t 

(61) See Campbell’s Reports, vol. iii. p. 307. 

(63) Vol. i, p. 836. 

(63) Page 173. 

(64) There can be no use to re-cballenge the old members. 
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ch^tfenge the new memhei'j) hut if both parties shall not 
eonsent, then, the evidence must be given di novo. The 
is to save time. 



Members sick leaving Court. 


/ 

The Bombay army rule is (65), that “ whenever a member 
is prevented from attending a court-martial, the cause must 
be duly certified; and that member cannot again resume his 
seat.^^ Captain Simmons (66) is of the same opinion. 

In courts of law, the j ury would be discharged and a new 
jury formed. 

. Rule Proposed. I do not see why there might not be 
a rule, that if the evidence given in his absence were read to 
the witnesses ( as in the above case as to new members) with 
the -.consent of both parties, fresh questions being put by 
both parties, and by the court, if required: provided the 
witnesses be resworn, and the absence shall not have been 
for any length of time; and provided the court ^all have 
been reduced below the legal number; and it being incon¬ 
venient to the public service to provide a new member. 


President sick, &c. ' 

The Bombay army regulation (67) is—If the president 
of a general court-martial, consisting of more members than 
the legal number, be from any cause unable to attend the 
court, a warrant may be issued appointing the next senior 
member, president; and the trial proceeds without interrup¬ 
tion,” 

McNaghten (68) writing of a president being challenged 
recommends “ that a blank-warrant might be taken by the 
J. A. into court, and upon the president's being object¬ 
ed to, with sufficient cause, filled up instanter with the 
name of the next in seniority.^’ 

•• * 

(Oi#) Article 20. Kennedy, p. 290. 

(66) Pa^e 175. 

(67) Article 19. Kennedy, p. 290. 

(68) Page 107. 
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Simmons (69) stated, Should the court be deprived of the 
president^ the authority, whence the warrant for his appojint- 
ment, and the assembly of the court emanated, is competent 
to appoint the next senior member to that office (not being 
under the rank of a field officer, or Captain, if a field officer 
cannot be procured); provided the members still remaining 
be legally sufficient. In such case, the proceedings would 
continue as though no interruption had occurred ; the 
warrant of the newly appointed president being read and 
entered.” 

Rule Proposed. As in commissions of assize where there 
are 2 judges named, one for the crown side, the other for 
civil cases, there are always one or nitore king's counsel, or 
old barristers named, to act in case of the death or illness 
of one of the judges, so I would recommend that the 
warrant (if still to be one) should contain the names of the 
2 senior members. For the trial of officers there are usually 
2, if not 3, field officers. For the trial of N. C. O. and 
soldiers very often only a field officer, as president; still a 
Captain would be of sufficient rank, and as there are usually 
2 extra members, there can be no difficulty in an arrange¬ 
ment which is conformable to the practice in commissions 
of assize. 

Plea. 

Plea of guilty. “ In every case in which a prisoner pleads 
guilty, it is the duty of the court-martial, notwithstanding, 
to receive and to report in the proceedings such evidence as 
may afford a full knowledge of the circumstance#; it being 
essehtial that the facts and particulars should be known to 
those whose duty it is to report on the case ; or who have 
discretion in carrying the sentence into effect’* (70). 

Reading the Charges to each Witness. 

f 

1. McNaghten (1) states, There is an established prac¬ 
tice, which 1 hesitate not to pronounce a decidedly bad one; 

(69) Page 175. 

(70) Regns. aad Ords. for the Army, p- S46. 

' (1) Page 185. 

1 
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one which cannot do godd, which often tends to do injury, 
and which is in direct variance with the better practice of 
the civil courts. I mean the custom we have of reading ovet 
the charge to every witness as soon as he is sworn, and 
before the commencement of his examination. To preserve 
a witness untutored by either of the parties in the cause, is 
a constant and praiseworthy endeavour of the laws, and the 
less premeditated his answers can be had, it is in general 
the better. In military indictments, with very few excep¬ 
tions, are inserted the very words and phrases the utterance 
of which constitutes the principal offence of the prisoner; 
which utterance and which exact words it is, therefore, 
essential for the prosecutor to prove ; and in which an altera¬ 
tion of one expression may cause an alteration of the whole 
sense. By reading the charge therefore, to the witness, the 
very speeches which he is to swear to, are put into his 
mouth; and though 3 several witnesses might depose to as 
many different forms of expression, and of the gestures 
alleged to have accompanied them, if left to their own 
remembrance, or idea, of the fact, they are all enabled to 
preserve a consistency fatal (and pj^rhaps unjustly fatal) to 
the prisoner, by the practice of informing them of the 
necessary particulars.^^ 

2. Simmons (2) states, The charges against the. prisoner 
are sometimes read to the witness about to deliver his testi- 
mony, before the administration of the oath, at other times 
after; but the former seems the preferable custom, as by it 
the matter before the court, touching which the witness 
expressly swears, is more directly brought to his considera¬ 
tion whilst taking the oath. Should the reading of the 
charge instruct the witness how to answer, and have the 
effect of a leading question; as for example, on a trial for 
disrespect, the prisoner being charged with the utterance of 
particular expressions and the precise words specified ; in 
such case, the words should be omitted; as the prisoner 
might reasonably object to their enunciation.” 


(2) Page tai. 
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Rtc^ng the charges to each Witness. 

3. ’Recent ease. At a trial of & prisoner, at Ohazeepoor> 
{2nd March, 1838,) charged with manslaughter, (3) ia 
having, at Secrole, (Benares,) feloniously and wilfully killed 
Gunner Miles Neille, of the same. Company, by throwing 
him down with force upon the ground, and falling , upon 
him, on the 12th of February, 1838; by which his bladder 
was ruptured; whereof the said Neille died on th? 16th 
February, 1838.” The court asked me to read the charge 
to each witness. I requested to have the court cleared and 
recorded the following Minute that —‘‘ It is not the practice 
of courts-martial to do so, which I can state from references 
I have made in the J. A. GeneraFs office (Calcutta). At 
Regtl. courts-martial, I believe, it isf^sual. At Genl. courts- 
martial, in cases of this nature (manslaughterj, I am of 
opinion, the charge should not be read; as tending to put 
words into the mouth of the witness.” The court decided 
that the charge should be read to each witness; “ which was 
done accordingly.” 

4. Order thereon by Commander-in-Chief. ‘‘Disapproved, 
(4) I disapprove the proceedings of this court-martial: 2ndly. 
Because the court over^'nled the opinion offered to them by 
the D. J. A. G., on the point of reading the charges to 
every witness, previous to his examination. The reason, 
why it is preferable to abstain from tliat proceeding, appears 
to have been properly stated by the D. J. A. G. namely, 
that the practice may frequently operate (as a leading ques¬ 
tion would do) to guide the answer of a dishonest witness. 
No rule is laid down by authority on this point: but in the 
absence of a rule, analogy is the safest guide. In courts of 
civil law, the indictment is not read to a witness. I desire, 
that the officers who composed this court-martial will 
re-peruse the 6th paragraph of the G. O. of the 25th July, 
1836 (5).” 

(3) G. O. C. C. 20th March, 1838. 

(4) H. Fane, General Comntiander-in-Chief, East Indies. 

(5) “He ( Sir H. Fane) desires also, that Major C. and any other 
officer who is hereafter placed in the poaition of a President of a eourt- 

I 2 
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5. Practice inforn/ier^times. “The J. A. G. (Calcraft) 
on being desired by a member to read the charges to the 
witnesses, states, “ that it is customary when the interro- 

, ' f 

gatories were general^ but a useless repetition when the 
tjuestion was to a particular fact. The J. A- submits (in all 
humility) he is responsible for the conduct of the prosecution; 
""and a’competent judge when it is expedient to do so. The 
court (cleared) decided the whole of the charges ought to be 


martial, will recollect, that there are authorities in every military divu 
sion, whose duty it is to remove any doubts which may arise relative to 
the construction of a section of the Mutiny Act, or an article of War ; 
and that when any doubtful point arises, it is preferable to refer that 
point to the officer who is responsible for the decision he gives, rather 
than to trust to any member of the courUmartial, however high an opt~ 
nion may he entertained of his judgment, or knowledge*’ (District court, 
martial on a Private soldier, H. M/s 13th Light Infantry, Kurnaul.) 
The Englishman (newspaper) 6th April, 1838, p. 661, observes—^* The 
Commander-In-Chief has distinctly expressed his concurrence in the 
J. A/s opinion, and has thus virtually abolished a most ill-judged proce¬ 
dure. The court were not wrong in having overruled the J. A. in re¬ 
spect to the point of fjrocesnory form; because the whole custom of 
courts-martial was on the side of the practice^ and so thoroughly esta-* 
bUshed had it come to be considered, even by our standard writers upon 
Military Law, that as far as we can at this moment recollect, the only 
or father the first author who formally and argumentatively objected 
to the practice, was CapL McNaghten in his annotations on the Mutiny 
Act: some dosen y^ah since* Sir H, Fane^ we deferentially think, was 
wrong, then, in making the court’s decision a ground of his disapproval; 
for had the verdict in all other respects been right, he certainly could not 
have legally quashed it on that plea only. If he had done so, he would 
hatve, in principle, ipso facto vitiated probably all his former confirma¬ 
tions even in life and death; for it cannot be doubted by any one con¬ 
versant with the practice of courts-martial, that the selfsame course 
must have been almost invariably pursued, whether H. £. always knew 
of that or not. It was not even a just ground for censuring the court, 
who were certainly not bound to alter a long'established and universally 
recognized form of procedure, on the mere opinion of any Judge Advo¬ 
cate that it ought to be abolished ; especially where that opinion was so 
narrowly grounded as only to be supported by a supjtosition (which the 
court might not consider a just one), that there were dishonest witnesses 
ttk be called on that particqlar trial/* 

. It will ha seen above that / did not use the word^ dUhonest .witnesses.*' 
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read. The J. A. enters his disseift j but acquiesces in the 
present instance (6).” 

6. Doubts by court as to practice. When a court 
doubted as to the legality of not reading the charges. The 
J. A. said ^^by no means necessary, and tends to lead a wit¬ 
ness’s evidence the omission not illegal—not the prac¬ 
tice in civil (criminal) courts—quotes Hough (1825) p. 930 
as “ not being necessary.” The court refer to it and then to 
Kennedy's work. Kennedy does not mentioii the point. 
Court agree with J. A. (7). 

7. ■ Col, Kennedy (8) states, It has been usual nt courts- 
martial to read over the charge or charges to each witness 
before his examination was commenced. But as the charge 
is in general so worded as to suggest the very evidence which 
the witness is called to give, such a mode of refreshing his 
memory is phviously highly objectionable. It is also, contrary 
to the practice of courts of law.” The Colonel in his former 
work (9) merely quotes the practice ; without the objection to 
it. On the trial of Private Simon Guilty, H. M.’s 31st Regt. 
(10), a member wished the charge to be read and quoted the 
Colonel’s former work ; the court was cleared and I made a 
Minute, as follows : I conceive the doing so very objection¬ 
able, inasmuch as it must, very often, put words into the 
mouth of a witness j and, at times, cause him to repeat even 
expressions made use of by other witnesses. The practice 
does not prevail in courts of law, and there seems no good 
reason why the time of a court should be taken up by the 
adoption of a needless mode of procedure. I trust, however, 
that H. £. the Commander-in-Chief will decide this point, 


(6) General court.inRrtia] on Capt. Griffin, H, M.'s 14th Foot, Fort 
William, 14th December, 1809. G. Q. H. G. 6th August, 1810. 

(7) Pages IS ond 16, Trial of Private Power, Slat Foot, Meerut 8th 
Oct. 1839, G. O. C. C. 3nd Nov. 1839. Capt. Birch, D. J. A. G. 

(8) Page 192, note. 

(9) 1824, p. 33. . 

(to) Dinapoor, 5th April,' 1837, never published. He committed 
tuvexde. 
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to prevent any ftiture, aiscussion regarding the question 
agitated/* The court, however, decided against me, 

. 8. Writers for and agamst' Uhe practice. McNaghten, 
Simmons^ (not always,) balcraft, (not always,) and.Kennedy 
are in favor of its being the practice. Sullivan, Delafons, 
Adye, Author of Military Law of England, McArthur) Tyt- 
ler. Sir C. Morgan, do not notice the point. Captain 
Birch is of opinion that it is not necessary; so that the onm 
lies with McNaghten and Simmons; and not one is for its 
adoption in a//cases. I am of opinion that it is not the prac¬ 
tice at Gent, courts-martial; I have searched the proceedings 
in the J. A. G.*s office, Calcutta, for the last 45 years, and 
find only the four cases quoted wherein the point has been 
raised, in three of which it was decided by the court against 
the J. A. It is true, it may not always be recorded tharges 
read but during a considerable practice as J. A. during 
iqore than 12 years, I never made a practice of reading 
them ; I know that Capt. Birch, whose practice has also 
been considerable, during more than 10 years, never reads 
them; nor have I observed it to be done by other J. A. 

_ _ t 

Captain Simmons has never, 1 believe, been a J. A. Cap¬ 
tain McNaghten was for 3| years. 

9. Rule Proposed. That it is not unusual at Regtl. 
courts-martial to read the charge to each witness; that it is 
not the practice at Genl. courts-martial; that the indict¬ 
ment is not read at trials in courts of law, and as Where the 
law-military is silent, military courts refer for precedents to 
the law of England j it is expedient not to read the charges 
at military courts ; - as tending to instruct a witness in the 
evidence he is to give; to put into his mind facts he never 
h^ore heard of, and of which he often can have no knowledge. 
That an abstract of a> charge may be read, as was done at 
Lieut. Genl. Whitelocke’s trvdl, (11) the abstract of the first, 
emd second charges was read ;** the J. A. giving the witness 
ifi paper containing points on which evidence is to be given. 

J • 

Questions TO Witnesses IN Writing. 


. Where, as in the case of expeditions, n narrative is to hd 
giVeii;^ a written paper is given to the witnesses. At lAeuL 

(11) Printed 
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AppticatiM to jmt off Trial, 

General Whitelock^s trial (12) tiie, J. A. G. said—“ I 
have followed the same course, with respect to Sir S. 
Achmuty, which I have before pursued in regard to the other 
general officers examined with respect to this expedition; 
by putting into his hand a paper, which I will read: “ Sir 
S. Achmuty is requested to begin his narrative from the time 
he came under lAeut. Gent. Whitelockt^s command, to conti¬ 
nue it up to the night of the 4th of July; to state the circum¬ 
stance^ of the particular corps under his order, its state of 
equipment for service; to describe the difficulties experi¬ 
enced by the corps under his command during the march 
with the main body of the army; to pursue his narrative 
through the different days’ marches; stating the appearance 
of the face of the country, and difficulties, if any, which 
presented themselves; whether any circumstances of hosti¬ 
lity presented themselves, either from a regular force, or the 
armed peasantry; whether any prisoners were taken ; what 
information was received of the preparations and state of 
defence of the enemy; what reconnoitering parties were 
formed; why the passage of the bridge was not attempted ; 
the circumstances of the passage of the river by the ford ; the 
attack and defeat of the enemy on the 2nd July ; to relate 
all the occurrences of the Srd and 4th of July, particularizing 
whether any and what preparations were made by bringing 
up artillery, &c. ; what communication was formed between 
the different divisions of the army; what intelligence was 
received from the prisoners who were taken: and to state 
generally the efficiency of troops composing the m^in body 
of the army.” 

< 

Application to put off Trial. 

1. Kennedy (12) states^ ^‘It is also at thi^ stage of the 
proceedings that the prosecutor or prisoner should state 
their reasons to the court in case they wish the trial to be 
delayed. For, according to the practice of Courts of Law, 
all motions for such delay must be made previous to the 
swearing in of the jury and entering into the trial. At 


(18) Page S5. 
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couTts^martial, however, it is first pocessary to administer 
the oath to the (President and) members in otder to 
invest them with the character of judges, and it seems also 
requisite that they should be previously acquainted with the 
nature of the subject which is to be investigated, in order 
to enable them to appreciate correctly the reasons for stay¬ 
ing the proceedings which may be assigned. But every 
such motion ought in strict regularity to be made befo/re the 
prisoner is arraigned and the prosecution is entered into. 
Yet there are various instances of courts-martial having ad¬ 
journed aft&r the trial had commenced, on application from 
the prosecutor in consequence of the absence of a material 
witness. Such an adjournment may, in many cases, conduce 
to the proper investigation of the charge.” 

2. Simmons (13) states, “ Application to delay the 
assembling of the court, from the absence or indisposition of 
witnesses, the illness of the parties, or other cause, should 
be made, when practicable, to the authority convening the 
court; but application to put off or suspend the trial, may 
be urged with a court-martial, subsequent to the swearing 
of the members. It may be supported by affidavit (14), 
and to prevail, on the score of the absence of the witness, 
the court must be satisfied that the testimony proposed to 
be offered, is material, and that the applicant cannot have 
substantial justice without. The points therefore, which 
each witness is intended to prove, must be set forth in the 
application, and it must also be shown that the absence of 
the witness is not attributable to any neglect of the appli¬ 
cant. A precise period of delay must be prayed for, and it 
must be made to appear that there is reasonable expecta¬ 
tion of procuring the attendance of the witness at the stat¬ 
ed time, or, if the absence of a witness be attributed to his 


*(13) Pase 185, 

(14) So iij Coorta of Law; but a letter would be sufficient in most 
cases, and sl)Ould be recorded on tbe proceedings. An affidavit might 
f>e ordered to be made before a magistrate if at a distant station; or 
before the commanding officer of the station, or before the J. A. 
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illness, a surgeon,, by vi^a voee teltimony, or by affidavit 
(15), mult state the inability of the witness to attend the 
court, the nature of his disease, and "the time which will 
probably elapse before the witness may be able to give his 
testimony. 

3. When denied Prosecutor after Trial begun. On the 
trial of Col. Quintin (16), on the second day, the prosecutor. 
Col. Palmer y wished the court to adjourn owing to the ab¬ 
sence of a witness in France. The J. A. G. (Sutton) replied, 

I do not know of any instance of the court being adjourn¬ 
ed to an indefinite period, for the attendance of a witness, 
whose attendance they could not compel. Another circum¬ 
stance is, that it is a witness on the part of the prosecution; 
and that this prosecution, as all military prosecutions are, 
is in the name of the crown; and I take it not only on 
precedent y but in common justice, a greater latitude has 
always been given in the procuring witnesses material for 
the defence, than those thought material for \)a.eprosecution)* 
(See also, McArthur, vol. 2, p. 375—same opinion). The 
reason for which is that the prosecutor (Crown) can fix their 
own time. 

4. If delay, report to J. A. G. In the Bengal army (17) 
the J. A. to report, weekly, on the trial of European or 
native commissioned officers—in a few words, the progress 
of proceedings. To begin a week before the court is ex¬ 
pected to assemble. If extraordinary delay in arrival of 
parties or witnesses, or other circumstances occasioning a 
postponement, to be reported.^* 


Witnesses examined separately. 

The writers on Military Law all agree that the witnesses 
should be examined separately (18), Adye adds, « and either 
of the parties may insist on the rest of the witnesses being 

(15) A medical certificate ia the practice. 

(1«) Page 35, 

(17) tr. J. A. G. No. 504, 26th Sept. 1835. 

(18) Sullivan, 36. Adye, 180. Tytler, 248. Kepnedy, JOT. Sim- 
mooe, 186, 410. 

K . ' 
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out of court, while any one is under examination; how^ever, 
it sometimes becomes necessary to confront adverse witness¬ 
es, who diametrically and absolutely contradict one another, 
in their relation of the same fact or facts/^ And Simmons 
observes, (19) when a prisoner had, with the consent of a 
brother officer, whose name was on the list of witnesses, 
solicited the court to permit his assistance during the trial, 
the request was denied, and the court, in its remarks sub¬ 
joined to the sentence, animadverted on the request, observ¬ 
ing as to the conduct of the officer authorizing the prisoner 
to solicit his assistance.” It is usual to give notice, and on 
Lieut. General Whitelocke’s trial (20) it is stated, “ all per¬ 
sons who were summoned to give evidence, were desired 
by the president to withdraw.” It is always done in civil 
courts, on the application of counsel; but it is not consi¬ 
dered a right. 

Rule Proposed. That all witnesses be directed to 
withdraw during the examination of the witness giving 
evidence, except it be necessary to confront any witness or 
witnesses. 

Evidence at former Trial. 

^^The evidence of a witness upon the former trial may be 
proved either by the judge’s notes, or on oath, by the notes 
or recollection of any person who heard it” (21). 

Examination of Witnesses not by Deputation, 

If it be necessary to examine any witness who is pre¬ 
vented attending by sickness, the whole court must adjourn 
to the witness’ house, or to the hospital, or place where he 
may be. All the writers on Military Law agree on this 
.point (22). Sullivan observes that “ H. M. annulled the 
proceedings of one court-martial, for having appointed six of 

(IS) Page 410. 

(SO) Printed Trial, p. 2. 

^ (21) l^tarkie, vol. iii. Appendix, part ii. sect. evii. 278. 

(22) Sullivan, 82. Delafons, 228. Adye, 178. Mily. Law, no. 
Kenney, S9U. Simmona, 400. 
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their members to take the evidence of a valetudinary wit¬ 
ness.” All evidence must be taken in the presence, and 
hearing of the whole jury; so by analogyjf must the president 
and all the members of a court-martial be present when any 
evidence is given ; and whenever a member leaves the court 
room, with the president’s permission, the J. A. &c. ceases 
to record any evidence, during his absence. 


Other Witnesses called by Court. 

1. Delafons says, (23) It is presumed that a court-mar¬ 
tial (acting both as judge and jury) cannot exceed the limits 
prescribed to the Attorney General or King’s Solicitor.” 

Neither the jury, or the judges, have a power (from any 
circumstances relative to the cause to be tried, that might 
come within their own knowledge in the capacity of private 
individuals) to direct any person to be summoned to give 
evidence, who has not been regularly subpoenaed either on 
the part of the prosecution or the defendant.” Kennedy (24) 
says, If it appears from the depositions of the witnesses 
examined, that some part of the evidence wanted further 
elucidation or proof; and that a person, mentioned in the 
depositions as capable of affording the information required, 
is in attendance, or immediately procurable, the court may, 
undoubtedly, call su^-h person as a witness, although he has 
not been examined by either of the parties. The court, also, 
may at any stage of the trial call back, either of its own 
motion or on the suggestion of either party, for the purpose of 
further examining him, any witness who has been previously 
examined.” 

2. Simmons (25) gives the same opinion as Kennedyt but 
adds—But it is apprehended that this is the utmost extent 
to. which a court would be authorized to go. A court-martial 
might involve itself in an inextricable labyrinth, were it to 
stay proceedings aikl adjourn in order to obtain testimony. 
Much less would a court-martial be justified (should it ap¬ 
pear that the testimony produced by the prosecutor was 

(84) Page 121. (8S) Page 413, 


(23) Page 239. 
K 2 
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insiifficieiit ot inconclusive), in receiving evidence, in sttp- 
port of the prosecution, after the ptisoner had' been placed 


on his defence ” 

3. Archbold (26) states—"It must be observed,however, 
that it is no objection that witnesses are called and examin¬ 
ed at the trial, whose names are not on the back of the in¬ 
dictment/^ It is clear that Delofons is wrong, and that it 
is in the power of the court to call a fresh witness. Suppose 
A and B are witnesses for the prosecution, and A and B 
said they were not present when the quarrel first began 
which occasioned the murder of £, but that C and D were ; 
surely, the court ought to call C arid D. 

4. Rule Proposed. That it is competent to a court- 
martial to call fresh witnesses. And I have known it done 
often. 


Private Conversation. 

« 

It has often been objected by witnesses, at Genl. courts- 
martial, in answer to a question, that it was told them in 
confidence, or in private society. Phillips (27) states, " If a 
friend” said the Chief Justice (Lord Kenyon), could not 
reVeal what was imparted to him in confidence, what is to 
become of many cases, even affecting life, for jnstance, Dr. 
Ratcliff’s case. And if the privilege, now claimed, extended 
to all cases and persons. Lord W. 'Rus^l died by the hands 
of an assassin, and not by the hands of the law; for his 
friend Lord Howard was permitted to give evidence of con¬ 
fidential conversations between them.^^ And, he observes, 
(28) that a bill of indemnity was passed to indemnify 
witnesses from criminal prosecutions and from civil process, 
to which they might be exposed by giving evidence on Lord 
Melville^s trial. Four judges were of opinion, that a witness 
was not compellable to answer any question, the answer to 
which might subject him to a civil action; the other judges, 

(96) Criminal Pleading^i^ p. 39. 

(97) . Evidence, vol. i. 135. 

(38) Vol. i. p. 263, note. 



Prisoner'0^ 

together with the Lord Chancellor^ and Lord Eldon> were 
of the contrary opinion/’ 

Evidence struck out. 

Some military men are of opinion that evidence cannot, 
legally, be struck out of the proceedings. Phillips (29) 
states, ** In the Berkeley Peerage case, the Lord Chancellor 
said with respect to the answer to the question, it might 
be the subject of future consideration, whether it ought to 
stand upon the minutes as evidence. The question respecting 
the former representations of Lady B. was therefore repeated 
by one of the Lords, and the answer entered among the 
minutes, subject to future revision.** And in the, trial of 
Watson, for high treason (30) Mr. Wetherell said, In con¬ 
sequence of what has passed, I shall take the liberty of sub¬ 
mitting to your Lordship, whether we have not a right to 
have the evidence of Mr. Heyward struck out.** So I think 
there can be no doubt that courts-martial may expunge 
evidence—using a sound discretion—either of their own ac¬ 
cord, or at the request of either party ; but if either party 
object; I think the objection should be recorded; and a 
minute should be made; the J. A. retaining the evidence 
expunged. 

Prisoner feigning Insanity. 

A soldier named Patrick Murray, H. M.^S 31st Foot, tried, 
at Dinapoor, on 2nd Nov. 1837, (31) for having grossly 
abused two serjeants, when in the execution of their duty; 
and for striking an assistant surgeon of the regiment and a 
Serjeant in the execution of their,duty; and two privates; 
and for outrageous and abusive language towards a Regtl. 

court of inquiry (32). He struck one of the sentries in court at 

» 

, ($9) Law of Evidence, voL i. p. note, 

, State Trials, vol. xxxii. p, 496. 

(31) G. O. C. C\ 18th (K. T. 17) Nov. 1837. 

(32) The prisoner took a seat in the court, and aoted very impro* 
perly. Before the court-martial, he said hia name was notPatrick 
Munay,*' and that he was gentleman, &g/* and wished to be tried 
by his peers, &G. 
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the Genl. court-martial; and grossly abused the court; and 
J. A. He said the court were a set of peijured villains; &c.” 
The court doubted the prisoner's sanity. 1 requested the 
court to be cleared; and recommended that the surgeon and 
the other assistant surgeon of the regiment should be pre¬ 
sent during the examination of the witnesses. The court 
adjourned; for a short time, and I summoned the above medi-' 
cal officers. On their arrival, I requested them to watch the 
prisoner’s behaviour. He became less talkative, and declined 
to say any thing to the purpose in his defence. The medical 
gentlemen were sworn^ and examined as to whether the pri¬ 
soner had ever been in hospital and for what complaint; 
what their opinion was, as to the state of the prisoner’s mind; 
and if any thing they had heard, or seen, induced them to 
think he was deranged ; and if any thing they had observed 
in court induced them to change their opinion. They both 
declared their belief that he was feigning insanity. He was 
sentenced to be transported for life, which sentence was ap¬ 
proved. Had there been any doubt, there would have been 
a medical committee, specially appointed. 

Minute by Judge Advocate. 

1. Sullivan says, (33) “ should illegal measures be pur¬ 
sued in opposition to his opinion ; and which exonerating 
him, throws the burthen of the act upon the tenacity of those 
who may carry it into execution. In such a predicament, 
(and it is no uncommon one) he should protest, not stop 
the proceedings of the court, but enter his objections, and, 
with reverence, submit them to the consideration of his 
sovereign, or to the delegates of his power.’’ The Military 
Law of England (34) quotes both Sullivan and Tytler. Tyt- 
ler (35) states, though not warranted to enter his dissent in 
the form of a protest upon the record of the proceedings, 
(for that implies a judicative voice,) (36) ought to engross 

(38) Page 9S. 

(84) Page 1*1. 

(33) Page 334. 

(30) Neither tiie president or members, eiogly, can enter a minute. 
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therein the opinion delivered by him upon the controverted 
point; in order not only that he may atand absolved from 
all imputation of failure in his duty of giving counsel; but 
that the error or wrong may be fairly brought under the con¬ 
sideration of that power with whom it lies, in the last 
resort, either to approve and order into effect, or to remit, 
the operation of the sentence.’^ Kennedy (37) agrees with 
Tytler. 

2. Simmons (38) differs from all the rest. He says, 
“ but in opposition to the opinion of Mr. Tytler, it is 
believed that, should the court decline acting on his advice, 
the custom of the service will not only prohibit a record of 
the J. A.’s dissent in form, but that it will exclude it in any 
shape; and that he will not, as a matter of right, be permitted 
to engross, on the face of the proceedings, any opinion, 
either on a controverted point or otherwise, which, at any 
period when the court is closed, he may think it his duty to 
offer. The record is confined to the proceedings of the 
court; it is not usual, nor would it be right, to detail the 
grounds which might have led the court to the result finally 
adopted. The decision only of the court, both as to inter¬ 
locutory and final judgments, is made known; but in no 
case the judgment of individuals.'^ 

3. The word “protest” as used by Sullivan, is not cor¬ 
rect. Simmons differs from all the others in opinion as to 
the right of the J. A. to dissent in form,” or to “ engross 
his opinion.” I never knew it objected to, and'no one but 
Capt. S. entertains the opinion. If we judge, by analogy, 
we shall find that a judge will always take a note of objec¬ 
tion raised by the counsel for the crown, if he Sid not, on a 
motion for a new trial, the court above could not obtain the 
exact grounds on which the application was made. It is for 
the information of the superior authority that the minute 
of opinion is made; and without it the confirming authority 
would not know upon what grounds the court took a differ¬ 
ent opinion; and it is, also, right that such authority should 
know whether the erroneous verdict, or sentence, 8tc. was the 

(37) Page 194. (S9) Page 342. 
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result of the want of knowledge in the J. A. Simm&m adds, 
“ As well rosy an individual member (39) claim a right of 
protesting as the J. A., and on much more plausible grounds; 
the members of a court-martial being individually amenable 
to a superior court of justice, for the- sentence which the 
court may record: whereas the J. A., having no deliberative 
opinion, is not, in any case, legally responsible.” I suspect 
that no court will eve;: refuse to admit the right ; but they 
may object to the style and language of the minute. 

4, Rule Proposed. That a J. A. is not only, by the 
custom of the service, entitled to record a minute of his 
opinion on the proceedings; but it is, in many cases, proper 
that he should do so. 

Hours of Sitting. 

The hours of sitting at all Military courts-martial are, 
from 8 in the morning to 4 in the afternoon; and in the East 
Indies from 6 in the morning to 4 in the afternoon ; except 
in cases requiring an immediate example. In the Navy there 
are no prescribed hours for sitting (40). 

Judge Advocate may be relieved during the Trial. 

Simmons (41) says—‘^The reasons which debar the return 
of a member, absent during the reception of evidence, do 
not apply to the Judge Advocate ; he may resume his duties 
at any moment.” On a trial in Port William, the J. A. G. 
being sick, another officer was appointed to act (42); and 
other instances may be quoted. 

# 

All Charges must be Discussed. 

1. Where a General court-martial had only investigated 
7 out of 14 charges, and cashiered the officer, and recorded 

(39) To do 80 , would be contrary to his oath. 

(40) McArthur, vol. i. p. S3T, vol. ii. p. 14, note t. 

(41) Page 177. 

(48) J. A. G. (Caloraft) sick—Major T. M. Weguelin, trial of Capt. 
Griffin, 14tb Foot, 14th Deceinber, 18p9. G. O. H. G. 6th August, I 8 I 9 . 
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their opinion and. beg leave to submit to H. M., whether- 
their determination and sentence-may not satisfy the pitri- 
poses of public justice; and whether H.’M. may in his 
wisdom think it necessary to direct that the court should 
fully execute H. M/s commands, by investigating the 
remainder of the charges which have been preferred against 
Col. C. Report having been made to H. M. of the fore¬ 
going sentence and minute, by the J. A. O., the court-mar¬ 
tial was, re-convened by H. M.’s command and proceeded, 
during several subsequent days, in the investigation of the 
remaining articles of charge; and after hearing evidence 
touching the same, as well on the part of the prosecutor as 
of the defendant, delivered their opinion on each article of 
charge respectively, and made their final adjudication upon 
thewh^” (43). 

’ 2. 'Ae l6th clause of the Mutiny Act and G. O. C. C. 
(Bengal) 1st June, 1815, and the Bombay Mily. Code (44) 
direct no fresh evidence to be taken on a revision. I have 
before proposed (45) to add .these words to clause 16 : 
^‘Provided evidence shall have been taken on ail the charges” 
Adverting to the above case, I think in a similar instance, 
that if a court shall have omitted to take evidence on any 
charge, the court might still take evidence. For on the 
charges on which no evidence has been taken, the clause can¬ 
not apply. The words “ and' that no finding, opinion or sen¬ 
tence given by any court-martial and signed by the president 
thereof, shall be liable to be revised moi'e than once, and no 
vntness shall be examined, nor shall any additional evidence 
be received by the court on such revision,” relate to charges 
upon which evidence has been, already, taken and a finding, 
opinion, or sentence given.” If there be no evidence taken, 
no sentence can be passed. And if even it were admitted, 
that on a remmn, evidence could not be taken ; still the 
charges could be, legally, sent before the same, or before 

- (43) Col. Cawth»rne's trial, 179^. Jamea’a Decisions, p. 17. See 
-rieo Tjrtfer, p. 144., 

(44) Code of Mily. Regns. sect. xx. 85. Kennedy, p. 305. 

iis) Improved Articles of War, (1835,)p. 17. 

L 
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another court-martial; since this would not amount to " no 
officer, &c. liable to 4)e tried a second time by the same or aby 
Other court-martial for the same offehce,’^ for no trial bar 
taken place as regards such charges; and the president and 
members would be liable to trial themselves for “ disobe¬ 
dience of orders.’* 

Proceedings op Court Inquiry not given to Person 

TRIED. 

1. Simmons (46) says, “ It has been decided that the 
minutes of evidence, taken in writing before the privy coun¬ 
cil, and the proceedings of a military court of inquiry, 
cannot be called for without the consent of the law officers 
of the crown (47). It may, therefore, be presumed, that on 
ordinary trials by courts-martial, the minutes of courts of 
inquiry cannot be called for without the conserffc of the 
superior, military authority which convened the court of 
inquiry.** 

2. At a general court-martial held at Nusseerabad, 8th 
Oct. 1835, on a gunner, the prisoner, in his written defence, 
wished the production of the proceedings of the court of 
inquiry; court closed and unanimously decided that they 
shall be laid before the court: the Acting D. J. A. G. laid 
them before the court. “ The prisoner desired them to be 
read. The court was closed to consider whether the presi¬ 
dent of the court of inquiry shall be called to give evidence 
of what was said by the witnesses B. and H. at the court 
of inquiry, for the prosecution. It is decided in the 
affirmative’* (48). 

(46) Page 418. 

(47) Home V Lord F. Beniintk, Exchequer Chamber, 17th June, 
ISSO. Lord had been president of a court of inquiry on Lt..Cul. Home, 

1^0 brought his action against his Lordship fur a libel contained in the 

^ * 

report made bf the court of inquiry. M. G. Sir H. Terrene, wua (as Secy, 
to the Com..in.Chief) subpoenaed to produce the proceedings, to com. 
pel which a writ of error was brought. Verdict for defendant 
entered his bill of eseceptihns, and brought his writ of error. The juiiges 
confirmed the verdict for defendant, (Hough, P. C, M, pp. 434—7. 

(48) The court also called one of the members of the court oftuquiryi 



The Court may interfere with Defence^ 

3. A. refused the proceedinffs of court inquir^. Where 

a J. Advocate was denied hy the court at the prisoner’s ap¬ 
plication^ (declaring that he was told he might safely make 
any statement without risk before the court of inquiry,— 
President and members of the court of inquiry, confirming 
prisoner’s statement,) reference to the court of inquiry, he 
recorded, I must make some alterations in the mode of 
conducting the prosecution; and request the court to adjourn 
till to-morrow.” The proceedings appear to have been pro¬ 
duced; but rejected by court as evidence (49). 

The Court may initerfere with Defence. 

1. McNaghten (50) says, In point of both law and 
reason, it must be admitted that over a prisoner’s evidence, 
the court has, to the full, as much power as over that of the 
prosecutor, and can reject the witnesses of one, as m'cU as 
of another; or any part of such witness’s testimony ; and 
that, in a word, the rules of evidence apply m every case, 
and with great strictness, and ought to be as scrupulously 
enforced, in the instance of one party as in the instance of 
another.” Kennedy (51) says, « Many officers entertain an 
opinion that a court-martial cannot interfere in any manner 
in a prisoner’s defence, and that he is at liberty to conduct 
it in whatever way he chooses. But this opinion is entirely 
erroneous, and seems to have originated from no distinction 
being made between the prisoner’s address to the court 
(which is usually called his defence) and the evidence which 
he adduces in justification of his conduct. In the first 
it would seem that a court of law seldom or never inter- 

• i 

p. ^ of proceedings^ to prove discrepancy in the evidence of the wit¬ 
nesses. The crime was an unnatural one; and the object was to prove that 
the witnesses for the prosecution gave false evidence as to the place, &c» 
The member of the court of inquiry had examined the spot himself; (ac¬ 
quitted,) never published in G. O. 

(49) Trial of Lieut. Steele, 25th L. D. Bangalore, 17th Aug, 1810, 

(50) Page 208. 

(51) Pagers. 
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Us[t% (52)f but the Utter is completely ^lubjcct to the control of 
\ (he court. It M 'th^ coiirt alone win are the judged what 
evdklehce ehall be admitted Or rejected s and neither the pro¬ 
secutor nOr the prisoner cmjnsist pn the admission or rejec- 
+|jon of any contrary to their opinion} far less can they 
'protest against such a deeisiom But the prosecutor or 
prisoner may state their reasons for ofTeiing and also their 
objections against the receiving of any particular evidence ; 
and if the court are of a contrary opinion may request that 
these reasons or objections may be recorded on the proceed¬ 
ings ; and with this request the court in general compBes.*^ 

2. Bimmans (53) says^ The utmost liberty^ consistent 
■with the interest of parties nOt before the court, and with 
the respect due to the court itself, should, at all times, be 
allowed a prisoner. As he has an undoubted right to im¬ 
peach, by evidence, the character of the witnesses brought 
against him j so is he justified in contrasting and remarking 
on their testimony, and on the motives by which they or the 
prosecutor may appear to have been influenced. All coarse 
and insulting language is, howev er, to be avoided ; nor ought 
invective ever to be indulged in: the most pointed defence 
may be couched in the most refined language. The court 
will prevent a prisoner from adverting to parties not before 
the court, or only alluded to in evidence ; further than may 
be actually necessary to his own exculpation.*' 

3. Where an officer in his defence, advanced deeply dis- 
.< graceful imputations against his superior officer, Brigr. V.; 

(53) Mr. (afterwards Lord) Erskine on tbe prosecution of Captain 
Bailhe, Lt. Gbvernor, foi a libel on certain officers of 6i eenwirh Hospital, 
as Counsel for Ca^t. B. said, Indeed, Loid SandwKh has, in my mind, 
acted such a part •••**. ^ Hers Lord Man'Jkld observing the Counsel 
cheated with hts subject and growing personal on the first Imd the admi- 
roily, tolfi turn, that Lord Sandwich teas pot before the Couj t"J The words 
in asterisks are in the fiist iridume of Loid B's speeches, and were so 
etrong (though I do not lecollect them) that Lord M. threatened to 
etmunithim; on ■vihich Mi. £. shid he nevei would bold his longue while 
an advocate for a British subject, and told lus Lordship he ought com¬ 
mit him if he liked, &c. State. Trial, yol, 31, p. 43. 

(53) Page 195. 
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the latter not having been Either prosecutor or witness In 
the cause, and the matter slanderhiisdy alleged Ogahist him, 
being utterly unconnected with any ^^ektion before the 
court; he was tried upon a separate charge, for “ scandal¬ 
ous and infamous behaviour, unbecoming the character of 
an officer and a gentleman and subversive of military sub¬ 
ordination” (54). 

Defence read by Counsel.. 

1. Simmons (55) says, “ Courts-martial are particularly 
guarded in adhering to the custom which obtains, of re¬ 
sisting every attempt on the part of counsel to address 
them ; a lawyer is not recognized by a court-martial, though 
his presence is tolerated as a friend of the prisoner, to assist 
him by advice in preparing questions for witnesses, in taking 
notes and shaping his defence. On the trial of Lieut. 
Gent. Whitelocke, the counsel was not permitted to read the 
defence; as being contrary to precedent: but the General was 
informed that any military friend or any near connexion 
who did not attend to assist him professionally, might read 
it for hW’ (56). 

2. Modern practice. Certainly, counsel are not to address 
the court, but there are many instances in favor of its prac¬ 
tice at the present day— Whitelock^8 trial took place 30 years 
ago—On Captain Burslem’s trial, Limerick, August, 1835, 
the defence was read by a solicitor, (Mr. Mopsell) (57). 
In the case of Captain Leyton, Royal Marines, at Woolwich, 
the defence was read by a barrister (58). On the trial of 
Captain (now Bt. Major) B. Blake, 47th Bengal Native 
Infantry, he was attended by professional gentlemen, 
T. Dickens, Esq. Barrister, and Mr. fetrettell (50). 

(54) Hough, P. C. M. (1895) p. S3S. G, O. C. C. 4th Sept. 1891. 
Sentenced to be discharged dte service. 

(55) Page 196. - 

(56) Printed Trial, p. 763. Genl. Whitelocke read part himself ; 
Mr. Sewell, Mr. Lewis and Brig. Genl. Meade, other parts. 

(57) Meerut Observer, Slst March, 1836. 

(58) Naval and Mily, Gazette, 97th Feb. 1836. 

(59) G. O. C. C. Ist Bee. 1839. 
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3. Capt. B. 

Mr. Dickem might read his defence. That his professional 
adviser, is an officer in the receipt of Jialf-pay in H. M/s 
service, and without doubt, as such, subject to the jurisdic¬ 
tion of, ^d responsible to, this court, if any thing done 
by him which was judged improper. Formerly, in the case of 
Genl. Ross, in 17B5, it was held that half-pay officers were 
not liable to courts-martial; but a <;hange in the language 
of die mutiny act, has since taken place; and it is, now, 
the prevailing opinion that half pay officers committing 
milkapy offences are so liable, and can undoubtedly be dis¬ 
missed by H. M., without a court-martial; and Capt. Blake 
begs Mr. Dickens may be permitted to read his defence.^' 
Reply—“ The court are of opinion that Mr. Dickens cannot be 
allowed' to read Captain Blake’s defence; but any military 
friend of Captian B.^s may do so.” 

4. I see no objection to counsel reading the defence 
which he has most likgly written. The only objection would 
be, if counsel (or any one else) wrote a violent or intem¬ 
perate defence, or introduced any words, which were not in 
the defence, calculated to excite the feelings, or give an 
erroneous impression regarding the evidence, or the facts of 
the case. Indeed if any written defence contains matter in¬ 
consistent with the evidence, the J. A. or the court, should 
stop the reading of such part, and mark the page containing 
such passage ; but why, merely, because 30 years ago it was 
thought improper, 1 cannot see the reason why we should 
noWf not allow of a practice, that cannot, if under restrictions, 
cause any inconvenience. I admit that neither counsel nor 
friend should addresspv speak to the court, which might lead 
to arguments, but, having written a defence, proper in lan¬ 
guage, 1 do not see the reasonableness of preventing counsel 
from reading what he has written. And 1 have shewn, above, 
<two cases, in 1836, in Ireland and in England, in whieh 
courts-martial allowed, a solicitor and a barrister to read 
defences. 

. . , ' V 

(60) Page of Trial, ,S92—5. t 
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Evidence in WiTKieas’a tfbikDs. 

t ^ 

''All evidence to be recorded, as n^ly as possible, in the 
words of the witness, in the order in which it is received by 
the court” (61). That is, the ^ords of the witness are not 
to be changed, in such a manner as to give a different sense 
to them, nor should the order in which it is given be changed; 
but to record, at all times, barrack phraseology, is not 
expected. Nor, is a court bound to record all that the wit¬ 
ness states, which, though it may relate to the transaction, 
does not apply to the chaVge as now worded. But if either 
party wish any particular words to be takeii down, it is usual 
to record them. 

r 

Address to Court by either party to be in Writing. 

Where there is the least probability of high words beipg 
addressed by the parties before the court to each other, it is 
advisable to direct any address to the court to be in writing*. 
The court decided in one case (62), at the recommendation 
of the J. A. ''that neither party shbuld address the court, 

except in writing: and that neither party interrupt each 
other, beyond tlie mere act of stopping him when occasion 
arises; that they will address whatever observations they 
may have to make to the court in writing, and not verbally 
Ill another case (63) the court desired the prosecutor not to 
address the court without leave of the president. 

Falsehood if charged must be proved by Prosecutor. 

1. The onus probandi in all accusations lies with the 
accuser. No man is a liar because he is called so. If A. 
accuses B. of having told a falsehood, A. must prove it. The 
following case will illustrate this position —“ I charge Capt. 
R. A. McNaghten, of the 61st Regt. N. I., with scandalous 
conduct, in having, in a note to the address of Capt. E. C. 
Windus, H. M.’s 11th L. D., dated 29th April, 1835, made 

4 

the following assertion j viz. * As we,^ (meaning Capt. Me- 

* 

* 

* 

(61) Regns. and Ors. for the army, p. 246. 

(62) G. O. C. C. 23rd Oct. 1835. 

(63) Page 315, G. O, C. C. 25th Oct. 1834. The proceedings em* 
braced 1250 pages folio. 
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*Naghten and Capt. Monke) ‘ know that he’ (meaning Lient. 
IiO«w, when a witness on the trial of Lieut. Wallace, 39th 
Begt. N. 1.) * has sworn to what is not the truth;’ such 
assertion being /alse and unwarrantable, and tending to 

' destroy my character as an officer and a gentleman.^* (Signed 
J. H. Low, Lieut.) (64). 

2. The prosecutor, after giving in the above original note 
(which Capt. McN. acknowledged to be in his hand-writing 
and sent by him) said he would close the prosecution, think¬ 
ing he could compel Capt M. to make his defence. Capt. 
M. said he had no defence to make, as there was no proof 
of the words ‘‘ such assertion (that contained in the note) 
being /alse and unwarrantable.” The court told* Lieut. 
L. there was no evidence as to the point, “false, &c.” and 
adjourned till next day, when the prosecutor produced his 
witnesses: for since the note accused the prosecutor of hav¬ 
ing given false evidence, his own oath could not decide the 
question. 

3. The prosecutor was advised to give in the whole of his 
own evidence on Lieut. W.’s trial, out of which the above 
assertion by Capt. M. arose, and to call witnesses to prove 
the facts stated in his evidence. Capt. M.’s note attacked 
Lieut. L.’s evidence, generally ; but as three points in particu¬ 
lar, had been insisted on by Capt. M., Lieut. L. was advised 
to give evidence to such an extent, to put Capt. M. on his 
defence; and if he urged any new point it would be open to 
Lieut. L. to adduce evidence thereon. 

4. Capt. M. in his defence said, with regard to the words 
“false and unwarrantable,” that, as’ he conceived that 
three other witnesses, at the same trial, contradicted Lieut. L., 
whether the evidence of Lieut. L. was true or false, he was 
wanranted, and that it depended on the weight or credit due 
tp the testimony of the said three other witnesses, and, by 
•absent of the prosecutor, Capt. M. gave ip a copy of their 
evidence, which the J. A. compared with the original minutes 
furnished by the J. A. from his office, at Meerut. This 


X64) G. 0. C. C. 19th Oct. 1835. 
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closed the case ; and a repljr was refused. The court we/e of 
opinion that Capt, M. was “ not guilty of the charge, except 
of writing the note set forth in the charge ahd to which they 
attach no crinunality; the court do therefore fully and 
honorably acquit Capt. M. of the same accordingly.” 

5. The case of Captain J. R. Raines, 77th Regt. tried by 
a court-martial, at Mullingar, 15th June, 1836, re-assem¬ 
bled on 21st July, 1836, when on a revision the following 
record was made on the proceedings —“ The court-martial 
having carefully revised the evidence on the Is/ charge, and 
having also considered the grounds upon which the court 
has been ordered to revise their finding on that charge j viz. 
‘ that whereas the general finding of guilty of the whole of 
the first charge could not be legally sustained, inasmuch as 
no evidence was adduced at the trial in support of the allega¬ 
tion that the imputation ivas false of which the form and sub¬ 
stance of that charge, in point of law, requires proof;* the 
court, upon the before-mentioned grounds, does find that the 
first charge has not been legally proved. The court there¬ 
fore reverses its former finding on that charge, and acquits 
the prisoner of the/rs/ charge (guilty of 2nd charge,) and 
adheres to its former sentence, and adjudges the prisoner to 
be dismissed from H. M. service” (65). 

Defence Witnesses examined first ; or after 

WHITTEN Defence. 

1. Adye (66) stating that ‘'The evidence on both sides 
being heard, and the prisoner having made his defence,” 

(65) “ Allowed to retire from the service by the sale of his commis¬ 
sion; G. O. H. G. 11th August, 1836.” From Qalignani’s Messenger, 
I7th June, 1837, it is stated An intimation was given on Thursday, 
to the officers in Dublin Garrison, that the king has reversed the deci¬ 
sion of a court-martial on Capt. Raines, late of the 77th Regt., who will 
appear in the Gazette as Capt. in the 95th, quartered in Dublin. This deci¬ 
sion has been come to in consequence of the J. A. G. deeming the court- 
martial should have received in evidence, documents tendered by Capt. 
R., but wiiich were rejected by the court.” His name is in the army list 
for January, 1838, in the 9Sth Regt. 

(66) Page 180. 

M 



82 D^enee ffitnesses examined first^ or not. 

•* * , * 

mean that the written defence^ or the verbal defence^ 

is made after the prisoner has examined his witnesses, for he 
adds ‘‘ the prosecutor has ajright, in case he finds it necessary, 
to make a reply.*' T)ftler'{67) says, “ When the evidence^ 
in support of the charges, is closed, the prisoner sometimes 
judges it proper to submit to the court, either verbally, or in 
writing, a general statement of those defences which he 
means to support by evidence and (68) “ when the whole 
evidence on both' sides is closed, the prisoner may, if he 
thinks proper, demand leave of the court, to sum up, either 
verbally, or in a written statement, the general matter of his 
defence, and to bring into one view the import of the proofs 
of the charges, with such observations as he conceives arc 
fitted to weaken its force; and the result of the evidence in 
defence, aided by every argument that is capable of giving 
it weight.” 

2. Kennedy (69) says, After the prosecution is closed 
the prisoner enters on his defence j the most regular mode of 
conducting which, as it conforms to the practice of courts of 
law, and as it has been, I believe, observed at all courts- 
martial conducted by the J. A. G. is, that the prisoner should 
first address the court, and then produce his evidence. But 
a contrary custom prevails in India, (and elsewhere, according 
to Tytler,) for there the evidence in exculpation is in general 
concluded previous to the prisoner’s addressing the court. 
This last uiethod, it must be obvious, is most advantageous 
to the prisoner as it enables him to be fully aware of the 
exact nature of the evidence given on his defence; and thus 
prevents his hazarding in his address any remark or asser¬ 
tion on a supposition, as he must otherwise have done, that 
it would be supported by his witnesses.” 

3. The Bombay army rule is (70) that ^^The prosecution 
being closed, the prisoner enters on his defence, and may 
either address the court firsts and then adduce his evidence; 

(67) PageSfiS. 

(68) Page 253. 

(69) Page 71. 

(70) Sect. zi. 41. Kennedy, p. 895. 
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or dtfer hia address until the whole of his exculpatory proof 
has been laid before the court.” Simmons (71) says, ‘‘ The 
prisoner, being placed on his defence, &c. may proceed at 
once to the examination of witnesses •, first, to meet the 
charge, and, secondly, to speak to his character, reserving 
his address to the court to the conclusion of such examination; 
or he may previously deliver a statement, commenting on 
any discrepancies .in the evidence produce^ on the prose¬ 
cution, placing his conduct, which is the cause of arraign¬ 
ment, in that point of view which he may deem most con¬ 
ducive to his exculpation, and pointing out the chain of 
evidence by which he proposes to establish the arguments 
adduced in his defence. The former mode is that usually 
adopted, as it is obviously more advantageous to the prisoner; 
since he is enabled to argue on facts and evidence actually 
established, instead of rc|ting his defence on what may prove 
to be only hypothetical. It may not accord so exactly with . 
the form of common law courts ; but no proceeding is better 
established by the custom of courts-martial, than to leave 
the time of the delivering of the prisoner’s address to his 
option; it may either precede or follow his examination of 
witnesses. Indeed, a prisoner, having generally addressed 
the court previous to the examination of his witnesses, may, 
if he thinks fit, at the close of his defence, again offer any 
remarks connecting his exculpatory evidence, and contrasting 
it with the evidence of the prosecution; or he may open his 
defence by a detail of the evidence he intends to bring for¬ 
ward, and defer his remarks upon the prosecutor’s address 
tyi after the examination of his witnesses.” 

4. We have Adye, Tytler, (and by implication Sir C. 
Morgan, as he made no note against the position,) Simmons, 
and the Bombay army rule against Col. Kennedy. If he 
means by the practice at all courts-martial conducted by 
the J. A. G.” that he Col. K. always observed the practice 
which he calls “ the most regular mode,” there can be no 
doubt on the matter; but as the “ contrary custom pre¬ 
vails in India, he is quite rigl^t, and I believe the Bombay 

'r 

(n) Page 19a . 
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army rule^ clearly not framed by him, confirms this opinion^ 
There are taany advantages in observing, lastly, on the evi¬ 
dence On both sides. 

5. The advantage of observing on the evidence after that 
on both sides has been given, enables the prisoner to con¬ 
trast his evidence with that agaiiiat him. It is impossible 
for any man to know all that his own witnesses may be able 
to swear to—cross-examination, may elicit facts of which 
he could not be aware before, and if the most honest man in 
the world states what he does not prove, the discredit of the 
act operates against him, particularly if his evidence is of a 
doubtful cast. While by waiting to hear both sides, he, saves 
this predicament. Again, if a prisoner states facts not 
proved, some think a reply is allowed, and if a reply be 
given to answer a false statement, why it is produced by the 
rule Col. K. contends for. 

6. The conduct of a defence should be like that of the 
prosecution. The prosecutor should but briefly, if necessary, 
open his charges, or each count, if he likes, with a few pre¬ 
paratory words, for if he makes his speech first, and over¬ 
charges his accusation, the prisoner will retort, and this 
retort brings forth, severe remarks ; so that the making a 
speech first is very likely to produce two evils, and to pro¬ 
tract the proceedings. With regard to the common trials of 
soldiers, &c. particularly before Regtl. courts-martial, there 
are only a few facts to be proved, and those, few, frequently 
come out of the months of the witnesses for the prosecution, 
and the prisoner merely says a few words, and examines 
witnesses as to character. It is in the cases of officers that 
the rule which Col. K. calls the “ most regular mode,^^ would 
lead to replies and rejoinders, and to an endless train of bad 
consequences ; while as to the practice we must take Tytler, 
where be is not contradicted by Sir C. Morgan as the best 
authority. 

Pboceedinos bead over each Day. 

It is optional w ith the court to read over the proceedings 
of the previous day at each re-assembling of the court. If it 
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is done, there should be no witnesses present in court. It 
can seldom be necessary, and there is no rule directing the 
court to read them, and much time is lost by adopting the 
measure. 

Notes taken by Members. 

Toiler having stated that it is customary to read over the 
proceedings, before proceeding to deliberate upon the judg¬ 
ment, which answers the double purpose of bringing the 
whole body of the evidence, in one connected view, to the 
recollection of the members, and (I) ascertaining the accu¬ 
racy and fidelity of the record, by comparing it with the 
notes taken by individual members in the course of the trial. 
On Colonel Quintin’s trial (2) the president said, 1 have 
not my notes here, for they have become too voluminous to 
carry about with me ; but I know I made out that number 
(3) from some paper I saw before the court.^^ In taking 
notes, the member should ask the J. A. the page of the pror 
ceedings at which any fact is recorded. Jurors often take 
notes—the necessity for the measure must depend on the 
complexity, or otherwise, of the trial. 

Alibi. 

Alibi (or eSewhere). “^This term is used to express that 
defence in a criminal prosecution, where the party accused, 
in order to prove that he could not have committed the 
crime charged against him, offers evidence that he was in a 
different place afthe time” (4). Mr. (now Baron) Gurney on 
the trial of Cochrane and De Berenger (5) said, “ an alibi 
(sometimes resorted to in courts of criminal jurisdiction), is 
the best of all defence if a man is innocent; but if it turns 
out to be untrue, it is conclusive against those who resort to 
it.” Such a plea should be received with caution. Kennedy 

(1) Page 310. 

(2) Page 21.3. 

(3) 72 punishments in the l£th Hussars; but p. 218 shoirs 146 men 
tried from 14th Decemifer, 1812, to 15th July, 1814, in 19 months! 

(4) Tomline’s Ltivv Dictionary. 

(5) Printed Trial, p. 41. 

\ * 
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sayS} (6) if the prisoner attempts to prove an aUbi the pi^ose- 

cutor is allbwed to examine witnesses; and this in his reply. 

/ 

* ' ‘ S' 

New Matter. 

1. Adye (7) says. If new matter has been introduced into 
the defence, the prosecutor has the right of controverting it 
by evidence. Kennedy (8) says, “ it will be evident that all 
the circumstances, which the prisoner may adduce in evi¬ 
dence for the purpose of palliating the misconduct imputed 
to him, must constitute new matter, as such circumstances 
couldf not have been anticipated by the prosecutor. Yet 
courts-martial are frequently unwilling to consider it as such, 
because it was not intended to refute the charge, but merely 
to extenuate the prisoner’s culpability.’^ 

2. On Lieut. Genl. Sir J. Murray’s trial (9) the J. A. said, 
I would state in some measure in answer to that, that 

new matter introduced in the defence, which the prosecutor 
had not reason to expect, and which therefore, he could 
not be expected to meet in the original case, lets in evi¬ 
dence in reply; I mentioned, the court will recollect, one 
instance of that kind, a case of mutiny, where a reason 
is given in the defence, force for instance on the part of 
others ; that may be disproved in reply, and in trials in cri¬ 
minal courts, a prisoner has stated in his defence, the prose¬ 
cutor owes me a grudge, or he owes me money, and he wants 
to get me hung that I may not get my money ; the prose¬ 
cutor is in such a case called back to contra&ict that.” 

3. Simmons (10) says, alluding to the reply to the defence, 
to rebutting the new matter brought forward by the pri¬ 
soner, and supported by evidence.” The rule in the Bombay 

, Code of Mily. Regns. (U) declares, that the prosecutor 

(6) Page 62. 

(7) Page 180. 

(8) Page 83. 

< (9) Printed Trial, p. 180. 

too. 

(11) Sect. XX. 40. Kennedy, p. 294. 
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must, during ihe prosecution, and before the prisoner comes 
on his defence, produce all the evidence he has to support the 
charge; and after the prosecution has been closed, he shall 
not he permitted to adduce any further evidence, in proof of 
the specific facts, alleged in the charge.” On the trial of 
Lieut, (now Capt.) P. O’Hanlon, 1st (Bengal) Light Caval¬ 
ry (12) Major General Watson, in command of the forces, 
made these remarks : The Major General also considers 
the production of the opinions and censures of the Major 
General in command of the forces on the conduct of the 
prisoner, for which he was then actually under trial, to 
be objectionable, and that they ought not to have been 
received” (13). 

4. New matter by neither party. If it is not proper that 
the prosecutor should be allowed to introduce new mattery 
neither should it be admitted on the defence. The Bombay 
rule should have applied also to the defence. I cannot agree 
with Col. Kennedy that all palliating or extenuatory circum¬ 
stances which the prisoner may adduce in evidence should 
be considered as new matter —that is, new matter in its strict 
sense—any thing urged in evidence against a prisoner to 
aggravate the charge, if supported by evidence, would 
amount to such new matter, as should entitle a prisoner to 
rebut it by evidence. There is a great difference between 
new matter of accusation, and facts proved by evidence 
to mitigate the sentence; in the same way that, after an 
action, affidavits are, at times, produced to lessen the 
damages. 

(12) G. O. C. C. 20th Nov. 1834. 

(13) There were three letters from the Adjt. Geal. to the address of 
the Major Genl. Comg. at Meerut. The prisoner gave in a paper object, 
ing to the above, which was recorded. The admission of those letters 
on the prosecution, and the words of the 6th charge, " a tystematio 
course of mortification and slight in active operation against him" (Lt. 0*11.) 
led to the introduction on the defence of new matter; and produced a 
reply. Had those words been omitted, and the letters above mentioned 
not been produced—all the new matter in the defence and the reply itself 
might have been saved. 
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DsiCirsioN AS TO Objections, by majority. 

1. Simnibns (\4) says—^‘The majority of votes decides 
all questions as to the admission or rejection of evidence, 
and on otier points involving law or custom; and in sucA 
cases, (but not as to the* finding or sentence of the court,) 
where the votes are equally divided, the custom of the ser¬ 
vice, and the necessity of the case, justifies the decision 
of the question on the side on which the president may 
vote.” Though Tytler (15) says, If however, by the death 
or necessary absence of a member of a court-martial, which 
originally consisted of an unequal number, the court should 
be equally divided in opinion, the side on which the pre¬ 
sident gives his vote must be understood to have decided 
the question, which in effect, is giving the president, who 
in all cases is entitled to vote, a double voice in that parti¬ 
cular emergency.^* 

2. Sir C. Morgan (16) states—It is now held at the 
Horse Guards, that a president has no casting voice, and that 
the president and every member (be the number assembled 
what it may) of a court-martial is bound to vote in the 
judgment of the court. A different, but certainly an errone¬ 
ous opinion has prevailed, and it has been usual where more 
than 13 members have been sworn, to strike off the overplus, 
in the sentencing of a prisoner.” 

3. Delajons (17) gives the opinion of Dr. Paul, 1746, to 
the Law Commissioners of the Admiralty that, if equally 
divided in opinion there can be no judgment, but adds, “ the 
point at issue may be re-considered.” Delafons (18) had 
previously stated that th®- custom adopted in the French 
service was, that the president, ‘‘ if he gave his vote or 
opinion in favor of the prisoner, to have the effect and force 
of two voices, but only of one, if against him.” McArthur (19) 
(who also quotes Dr. Paul's opinion) says, “ If an equality of 
votes still continues, the matter in debate must remain as it 

m 

stood before the question was puV^ and quotes printed 

4 

(14) Page 131. (17) Page 

(15) Page 135, (18) Page 249. 

(15) Note to Tytler, p, 135. (19) Vol I. p. 320» 
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instructions (1806) under the head of Courts-martial, 
article 12. 

4. McNaghten (20) observes, "in the Bengal army, I 
never heard it denied that the president's rote had the power 
to destroy the equilibrium of sentiment, until the year 1817!» 
when it was so decided by the Marqvis of Hastings on the 
trial of Assistant Surgeon Pears,” and (21) remarks, "and 
in Genl. orders His Excellency (Genl. Sir C. Paget) declar¬ 
ed, that the president’s vote was always to be considered as 
sufficient to turn the scale, in cases of equality, and even 
expressed bis astonishment that of so well known a rule the 
court should have been ignorant,” Capt. McNaghten, as Offg. 
J. A. G. gave this opinion of course. 

5. Kennedy (22) in opposition to Sir C. Morgan, says, 

" directly contrary to this is the practice of courts-martial 
held in the army of India, and it is believed of such as are 
held in H. M.’s forces every where except at the Horse 
Guards; for at them, in conformity to the opinion of Tytler, 
the president has always a casting vote when the court is 
equally divided.” 

6. Tytler, McNaghten, and Kennedy, are in favor of 
the double vote in case of an equality of votes. Delafons, 
McArthur, Simmons, (except as to decisions not relating to 
the finding or sentence,) Dr. Paul, Sir C. Morgan, and 
naval printed Regulations, are against the president having 
a double or casting vote. So six to three are against the 
measure. It is not allowed in courts of law, nor in the navy: 
and why should it be in the army ? The chief judges of the 
supreme courts in India; the Gov, Genl. j and governors 
in counsel, and the chief commissioner of the Calcutta court 
of Requests, have, when the opinions are equally divided, a 
double vote, but this is by charter; and proclamation. 

*7* Wjiere the Articles of War are silent, we refer to the 
courts of law; and besides that the judges there have no 

(20) Page 130. 

(21) Page 133, referring to trial of Private Neal, H. M.'a 44tb Foot, 
G. O. C. C. 23rd Aug. 1824. 

(22) Page 24. 
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dtmble vote, no juror or judge can assume to do what is not 
laid down by authority. That it was the practice a^t one' tin^e 
in the army would appear from the words of Sir C, Morgm. 
‘^^*-It is now held, &c.'’ It has been stated, “ that the presi- 
dent is to have a casting vote was formerly expressed in the 
Articles of War; and though it is now discontinued, yet it 
is not to be considered as a statute repealed; but is still in 
force by the custom of the army” (23). It is not the cus¬ 
tom in the Bengal army. 

8. The reason given by Simmons why it is necessary in 
deciding as to the admission or rejection of evidence, is not 
a good one. It might admit evidence affecting the prisoner’s 
conviction ; and it may so happen that the president does 
not possess any very superior intellect. If the admission 
or rejection of evidence against the prisoner depended upon 
this double vote, the votes must be, otherwise, equal, and in 
cases of-doubt, the prisoner should have the benefit; while, 
in this case, the president might be the means of objecting 
to the admission of evidence in favor of the prisoner. It 
cannot be said that if seven vote pro, and seven con, material 
justice requires a double vote from any one individual, whose 
vote, perhaps, was erroneous in the first instance. I would 
rather give the double vote in favor of the prisoner. 

9. Rule Proposed. That there is no double or casting 
vote allowed to the president of any naval or military court- 
martial in any case; by the Articles of War, or by the custom 
of the service. 


Contempts. 

1. The Articles of War (93rd) direct that “ No person 
shall use menacing words, signs, or gestures in presence of 
a court-martial j or shall cause any disorder or riot, so as to 
disturb their proceedings, under tlie penalty of being punish¬ 
ed at the discretion of the said court.” Simmons (24) says, 
"It may be remarked, that the contempts thus rendered 

(83) The ancient custom as stated by Bruce, (Institutions of Mily.' 
Lav, p. 808,) p. 869. M, S. Bengal J. A. G.’s office. 

(84) Page 148. 
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punishable summarily by eourtshmartial, are of a public and 
self-evident Ifilndj not depending on any interpretation. of 
law admitting explanation, or requiring further investigation. 
Courts-martial sometimes act on this power; at other times, 
individuals coming within the declarations of this article, 
have been placed in arrest, and charges have been preferred 
in consequence/’ He also quotes a case from my work 
published in 1825, (25) where, in Bengal, in 1791^ a prose¬ 
cutor for reading a paper which he called a protest^ which 
the court determined is an insult of the grossest kind, on 
the proceedings of this court, replete with misrepresentation, 
and a reflection on the dignity of courts-martial, and that, 
after the repeated reprimands Mr. P. has already received 
from the court, and experiencing their lenity to so great a 
degree as he has done, by several instances of his conduct 
being hitherto overlooked ; they find themselves under the 
indispensable necessity of ordering him into arrest Aox his 
contumelious, disrespectful conduct. And feeling the neces¬ 
sity of discouraging, in the most exemplary manner, all sorts 
of intemperance and contempt towards the only tribunal that 
exists for the preservation of discipline in the army, (Genl. 
courts-martial,) they pronounce Mr. P. surgeon of the 5th 
European Battalion, guilty of a breach of the 13th Art. 
sec. xii. of the Articles of War (26) and they sentence him; 
and he is hereby sentenced to be suspended from his rank, 
pay, and allowances in the H. C.^s service, for the term of 
six months.’’ 

2. In courts of law the judge would commit, and call up 
for judgment, and sentence the person to fine and imprison¬ 
ment. In the case of Surgeon P. the GHenl. court-martial 
exceeded their power. As observed by Simmons^ (27) “ A 
Regth court-martial may punish summarily; but, from 
their constitution, are not competent to award any punish¬ 
ment to commissioned officers. A Regtl. court-martial, how¬ 
ever, under such circumstances, may impose ah arrest on 

(S*) Page 445, 

(26) Similar to aeot. xiv. Art. xiz. Annual Act, 93. 

(87) Page 149. 

N 2 
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any officer of whatever rank, though .each individual member 
be his junior’* (28). With regard to p^ons not of 
the military profession^ though the military court cannot 
place them in arrest, still they could be removed from the 
court by force, if, necessary j and in other cases they would 
be liable to an attachment, on application to the Supreme 
Court of India, or the courts in London, Dublin, or Edin¬ 
burgh, &c. 

Publication op Proceedings. 

1. Simmons (29) says—It is competent to a court- 
martial to forbid the publication of its proceedings during 
the trial (30) and any breach of the order may be prosecuted 
as a contempt of court, in the Queen’s superior courts. On 
Col. Quentin’s trial the J. A. said ‘‘ The only mode I believe 
in which it has ever been done, or in which it was necessary 
to do it, was by expressing the wish of the court that it 
should be prevented. I remember the same feeling in 
the mind of the court for the trial of Col. Johnstone : there 
the wish was expressed by the court, and I found that in 
recommending it I was only pursuing the course which had 
been laid down by my predecessors. Every body must see 
how extremely important it is to the final attainment of jus¬ 
tice, and how reasonable it is for all parties that the mind 
of the public should not be dragged backwards and forwards, 
by any partial statement of the proceedings on particvdar 
days; and 1 feel persuaded that the expression of this wish 
on the part of the court will be attended to as it always 
has been.” 

2. On the trial of Major H. D. Coxe, 25th N. I. (31) the 
J. A. said—“1 am desired by the court to request that if 
there are any persons in court taking notes of the proceed¬ 
ings, they will abstain from publishing any parts of the pro^ 

(as) Court-martial on Major Browne; Samuel, 635. 

’■"(29) Page 150. 

(30) Lieut. Genl. Whitolocke's trial, p. 7. Lieut. Col. Johnstone's, 
p. 3. Col. Quentin's, p. 6. 

(31) 6.0. C. C. 27th Dec. 1834. 
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ceedings till tJie whole shall be coneluded.” On the trial of 
Ueut. Col. Dennie, H. M.’s 13th Light Infantry (32), the 
prosecutor requested “ that the court would prohibit the pub¬ 
lication of any partial and garbled version of its proceedings. 
That he understood the defendant had yesterday requested 
leave to publish daily, the trial, as it transpired.^’ (Court 
closed) “The court decided that all unauthorised publica¬ 
tion of its proceedings shall be prohibited.^^ 

3. Of course any military man might be tried, for dis¬ 
obedience of orders, if he published any part after such a 
notice—in the case of a person not of the military profession, 
the court could only report it to Government through the 
usual channel; with a view to a civil prosecution. 

Character. 

1. Sullivan (33) says, “ The prisoner is likewise per¬ 
mitted to adduce the testimony of persons of reputation, in 
support of his character and the integrity of his life; for if 
for mutiny, desertion, or any other crime, there shall be no¬ 
thing but presumptive proof adduced, the evidence of his 
former good conduct, will indisputably serve to influence a 
decision in his favor.’’ Delafons (34) says, And an oath is 
administered to every witness at a Naval court-martial, 
except to any officers who, at the desire of the prisoner, are 
called upon to speak as to his general character and 
conduct,” and (35) “ particularly i| the defendant has served 
under them; but the officers so called upon are not (by the 
usage of Naval courts-martial) under the necessity to give 
such evidence on oath; because it does not relate to the 
charge against the prisoner, and can only have effect in re¬ 
spect to mitigation of the punishment he might bd liable to 
have inflicted on him.” 

2. - Adye (36) does not state as to swearing these wit- 

(S8) G. O. C. C. 28th (K. T. 15th) July, 1838. 

(S3) Pago 42. 

(34) Page 226. 

(35) Page 233. 

(36) Page 187. 
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to'flj;)eak to character,' tior doiss McArtkar (37). 
SH^mong (38) says, Courts-mMial do not literally adhere 
to the role in courts of civil judicature, which' requires that 
isvidehce, as to the character of the accused, should bear ana¬ 
logy and have reference to the nature of the chaise in issue. 
It has ever been the practice of courts-martial,' recently 
confirmed and enforced by a General Order, (39) to admit 
evidence as to the prisoner’s character, offered by him, imme¬ 
diately after the production of his witnesses to meet the 
chaise, whatever may be its nature : a prisoner is even per¬ 
mitted to put in proof particular instances wherein his 
conduct may have been publicly approved by superior 
officers.” 

3. The Bombay code of Military Regns. (40) directs that— 

When witnesses are called to character, they most be duly 

sworn, and cannot be cross-examined, nor can any examina¬ 
tion take place into particular facts. But the witness may 
be called upon to assign his reasons for the character, which 
he has given in evidence.” In reply to Delafons (though 
McArthur is silent), it will be seen that he stands alone in 
his opinion: article' 91 of Ihe Articles of War directs that 

All persons who give evidence before any court-martial are 
to be examined upon oath,^’ which is conclusive of the ne¬ 
cessity, or otherwise. Arid even a member who has been 
sworn as such, must be rc-sworn (as a witness) before he 
Speaks as to Character. Witnesses on oath, as to general 
character of the prisoner may be examined on the defence.” 
(G, 0. H. G. 2‘ith February, 1830). 

4. Sometimes by letters. On Col. Quentin*s trial (41) 
the J. A. G. said “ Where an officer on his trial wishes to 
have his character spoken to by officers of high rank and 
character, whom he does not bring before the court, nothing 
k more commOn than- to introduce their letters in his speech, 

? 

(37) Vol. ii. p. 87. 

(38) Page 363. 

(39) Genl. Regn. p. 670. 

. (40) Sect. XX. 64. Kennedy, 300. 

(41) Page 35. 
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and they hre then attached to the ptoceedinga/’ At the con¬ 
clusion of Lieut. Oeal. Whitelockt?» defence two letters were 
read and recorded (42) and one copy (43) of a letter as to 
bis character, the J. A. G. made this remark: This is the 
ccfpy of a letter, &c. I ought to observe to the court, that 
these letters, strictly speaking, are not legal evidence; and 
1 think it right to make that observation; at the same time, 
as conducting this prosecution, I do not make the slightest 
objection to their being produced.’^ On Col. trial 

(44) a letter was objected to, because as the J. A. G. said, 

I find, however, the letter, in giving a character to Col. Q., 
states particular facts which called for his (Lord Stewarfa) 
approbation, those particular facts, the court have already 
decided, could not be examined into, if Lord S. was here 
present as a witness; much less, therefore, could they be 
received in evidence when merely from a letter.” 

5. Certificates of, not properly received and placed on 
record when no apparent cause for the non-attendance of 
the writers (45) : Prisoner may produce Defaulter’s book (46). 

6. General character. If tried for treason, witnesses 
to prove loyalty. If for murder, to prove general humane 
character. If for theft, character for honesty and the like. 

7* Cross-examination as to. The Bombay army rule is 
that (47) “ When witnesses are called to character they can¬ 
not be cross-examined, nor can any examination take place 
into particular facts. But the witness may be called upon to 
assign his reasons for the character, which he has given in 
evidence.” McNaghten (48) says, “ It is generally consi¬ 
dered that a witness to character is not liable to cross-exa¬ 
mination, and in most cases his testimony is not of a nature 
even to require that test of its correctness. But there may 

(43) Pages 788 to 791. 

(43) Page 791. 

(44) Page 837. 

(46) G. O. C. C. 16th Dec. 1839. 

(46) G. O. C. C. S2nd Sept. 1935. 

(47) Sect. zx. 64. Kennedy, p. 300. 

(48) Pa«el87. 
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instances in which the scope of such deposition ren¬ 
ders it necessary (in his own opinion at least) for the oppo¬ 
site party to cross-examine upon it, and in no such cases can 
he be legally prevented. A witness to character often speaks 
t;o certain facts, and either lays too much stress upon them, 
or gives to their circumstances too high a colouring.” Sim¬ 
mons (49) does not say a word on the point. He speaks of 
cross-examination by prisoner when the court call for his 
character. 

8. Legal rule (50) Russell states, “ In all criminal pro¬ 
secutions the prisoner is always permitted to call witnesses 
to speak to his general character, who are usually examined 
in his behalf, as to how long they have known him, and 
what his general character for honesty, humanity, or peace¬ 
able conduct, (according to the nature of the offence charged,) 
has been during that time. The inquiry ought manifestly to 
bear some analogy and reference to the nature of the charge 
against the prisoner,” and “ it has been usual to treat the 
good character of the party accused as evidence to be taken 
into consideration only In doubtful case*s. Juries have gene¬ 
rally been told that where the facts proved are such as to 
satisfy their minds of the guilt of the party, character how¬ 
ever excellent is no subject for their consideration; but that 
when they entertain any doubt as to the guilt of the party, 
they may properly turn their attention to the good character 
which he has received.” 

9. Where a witness gives a general character of a pri¬ 
soner ; the prosecutor, or court may ask how long he has 
known the prisoner; and whether he has known him from 
that to the present time without any interruption. And as 
the witness may speak of the prisoner’s character from gene¬ 
ral report, and not from his own knowledge, it is obvious that 
it IS allowable to ask Do you speak from your own know¬ 
ledge ; or from general report.” Cross-examination, strictly 
speaking, must result from matter in the evidence in chief. 

(49) Page 364. 

(50) On Crimes, vol. ii. p. 703, 



NoWj though the prosecutor cannot deviate from that rule the 
court may satisfy themselves; but must not go into parti¬ 
culars : and as (51) It would not be allowable to show^ on 
the trial of an indictment, that the prisoner has a general 
disposition to commit the same kind of offence, as that 
charged against him ‘P so though a prisoner indicted for 
murder may have been cruel on a particular occasion, while 
generally of a humane disposition; the witnesses could not 
be cross-examined as to the particular instance. 

10. As to the time to which it refers. On Col. Quentin's 
trial the J. A. G. said, (52) ^^the facts referred to are in years 
antecedent to the date of these' charges, and none of them 
connected with these charges : no person can suppose it 
possible that Lord Stewart should have stated any thing un¬ 
true ; but I ^vill suppose the possibility of a letter being 
written, stating acts of most heroic gallantry some years 
back, and produced by a person on his trial: those the per¬ 
son on the other side may know not to be true; and he may 
say I will undertake to prove that the officer, or whoever it 
may be on trial, was not present, or did not so act. No, 
says the court, we cam^t enter into that.” 

11. Rule Proposed. That it would appear not to be 
the practice of the courts of law to admit of cross-examina¬ 
tion of the evidence as to character; and therefore, it should 
not be allowed at courts-martial. 

Reply. 

1. Sullivan (53) says, ^‘the J. A. is allowed to reply (54) 
to his defence ; not, however,' upon any new subject matter 
that shall appear, but strictly to that which shall relate to the 
original charge.” Delcfons (55) says, " the prisoner having 
made his defence, the prosecutor has a claim^ in case he finds 
xt necessary, .to make a reply. By a r^ply is to be under- 

(ii) Phillipp’a Law Evi. vol. i. p.’lTO. 

(£3) Page S3S. 

(5S) Page 42. 

(£4) Lord Geo. Sackville’a printed trial, p. 204.' 

(dS) p^e 330. 
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s inght of ohsening upon l^e endence m geneni, 
itod also a right of controverting, by evidence, any new 
' faatter introduced by the prisoner in his defence/^ Adye 
(56) says the same as Delafone. The author of the Mhitary 
Xofiv of England (57) agrees with Sullivan. 

2. Naval Rule. McArthur (58) says on Admiral KeppePs 
trial the court decided against a reply—It not occurring 
to the recollection of any of the members^ that it has ever 
been the usage at courts-martial to admit anything on the 
put o£ the accuser, after declaring he had gone through all 
the witnesses he should produce in support of the charge; 
ft is on this occasion agreed, that the paper now offered by 
the accuser cannot be admitted/^ 

3. Teller (59) says—“To this statement, (defence) on 
the part of the prisoner,* the prosecutor has a right to make a 
reply; and under this privilege he may either recapitulate, 
methodise the import of his evidence, and stiengtlien it by 
pertinent argument, or show the weakness and insufficiency 
of the proof in exculpation: and here, in strict regularity, 
the trial ends. “ If (60) the prisoner in his defence shall 
have introduced any new matter, encountering the evidence 
of the charge, but to which that evidence was not directed, 
the prosecutor is allowed to examine witnesses to that new 
matter: as, for example, a prisoner is charged with an act of 
mutiny, and the charge is clearly proved ; but' the prisoner 
in his defence alleges, and adduces evidence to show, that 
he was compelled by others to the commission of the act, 
against his own will, and at the hazard of his life. This 
being new matter, to which the foimer evidence for the pro¬ 
secutor does not in the least apply, the prosecutor is allowed 
to redargue it by the examination of witnesses, or the pro¬ 
duction of such documents as he thinks fitted to disprove it.” 

4. Sir C. Morgan (61) observes—The prosecutor is al¬ 
lowed by argument to r^/y^but not to bring evidence unless 
nm matter has been brought forward in the defence.” JKe»- 

(S6) Page tSO. (S9) Page 353. 

' (57) PageJS*. (60) Page 255. 

(58) Vol, li. p. 184. (61) Note to Tytler, p. 853. 
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nedy (&!) a&ya, Theptoaecutor cita then (after the defease} 
observe upon the whole evidence,. but can produce none/^ 
<<But if the prisoner in his defence introduces any new mat-, 
ter, or any evidence not examined‘in to, by the prosecutor, 
which is frequently done, when the prisoner cannot contra* 
diet the evidence against him, or does not think he has so 
fully done it, as to rely merely on the contradiction, and hj^s 
other collateral matter to give in evidence, from which his 
innocency is to be presumed, as the attempt to prove an 
alibi, or good character, or to discredit th^ witnesses of the 
prosecutor, then the prosecutor is allowed to examine wit¬ 
nesses on the new matterP And, again, (63) “ In all cases 
where a prisoner calls witnesses in support of his defence 
the prosecutor has a right to make a reply.” 

5. Smtmons (64) says, “ The prisoner having closed his 
defence, the prosecutor is entitled to reply, when witnesses 
have been examined on the defence, or when new facts have 
been opened in the address, or new observations or inferences 
made. Thus, though no evidence may be brought forward 
by the prisoner, yet should he advert to any case, and, draw¬ 
ing a parallel, attempt his justification, the prosecutor will 
be permitted to observe on the case so cited. It, however, 
seldom happens that a defence takes place before a Genl, 
court-martial, without the examination of witnesses; a reply, 
therefoi'e, almost invariably follows the prisoner’s address. 
Should the prisoner have examined witnesses to points not 
touched on in the prosecution, or should he have entered on 
an examination reflecting on the credibility of the prosecu¬ 
tor’s evidence, the prosecutor is allowed to examine witnesses 
to the new matter; but the court will be very guarded to 
prevent the examination by the prosecutor on any point not 
introduced by the prisoner.” 

6. On what trials has been allowed. On the trial of 
Lord George Sackville, (65) ip 1760; of Lieut. Genl. White- 
looke, (66) in 1808; of Lieut. Col. Johnstone, (67) in 1811 ; 


(63) Page 63. 
(63) Page 81. 
(64> Page wr. 
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(65) Page 304. 

(66) Page t93e 

(67) Page 389. 
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of CoL Quentin (68) in 1814^ and of Lieut. Genl» Sir J. 
roy> (69) in 1815. The trials of Whitelocke, Johnstone, and 
Quentin^ were conducted by the J. A. G. On SachnlWs tri* 
al it is recorded^ “ The evidence being closed, the D. J. A. Q. 
submitted to the court some few observations in answer 
to those made by Lord G. Sackville in the course of his 
defence, and upon the'evidence in generalon that of White- 
lochet the J. A. G. said—“ Though the unprecedented length 
of Genl. W.’s defence, might perhaps, according to the usage 
of courts-martial, entitle me to claim some time for consi¬ 
deration on the arguments he had adduced.^’ On Johnstone’s 
trialj it is recorded (Govr. Bligh’s reply), “ In offering some 
remarks upon the defence which Col. J. has presented to 
the court, and which he has endeavoured to establish by 
evidence.’’^ On Quentin’s trial Col. Palmer made the reply. 
On Murrmfs trial the Offg. D. J. A. G. made a reply on the 
two first charges; and Rear Adml. Sir B. Hallowell on the 
3rd charge, observing The examination of the witnesses on 
both sides having now closed, 1 shall beg your permission to 
offer a few obseiwations on the evidence which is before you ; 
and to reply to the address of Sir J. Murray, which has been 
read to the court in opening his defence.” Evidence was 
adduced in all the above trials on the defence. 

/. The Bombay rules (70) are that “ In all cases where 
a prisoner produces evidence on his defence, a prosecutor 
has a right to feply, but he cannot adduce any fresh evidence 
unless new matter has been introduced on the defence, in 
which case he is allowed to controvert this new matter by 
evidence,^^ and, ^^when the prisoner has not adduced evi¬ 
dence on his defence, it remains in the discretion of the 
court to determine whether the prosecutor shall be permitted 
to reply or not. In deciding on which point, no better rule 
can be prescribed for its guidance, than that a reply should 
be permitted whenever the defence contains any assertions 
or any matter, on which the prosecutor has not previously 

(68) Page S33. 

(68) Page AIS, 640. 

(70) Se«t. XX. 46, 46. Kennedy, p, 396. 






bad an opportunity of addressing court; for it is equally 
impossible for the court, as for the approving officer, to do 
impartial justice i^nless the whole of the case of each party 
is fairly brought before them.*’ It has been intimated to the 
Bengal army that it is improper in a J. A. to make a reply, 
where there is no evidence on the defence, nor new matter 
(1). Replies have often been allowed in the Bengal army; 
b^ not as a right to any private prosecutor. 

8. Rule of courts of law. Lord C. J. Mansfield on the 
trial of John Horne Tooke for a libel in 1777 (2) said, 
“ The plaintiff knows his own case; he knows his witnesses; 
he opens it; he observes upon his witnesses; and he draws* 
such conclusions from them as he thinks proper, to persuade a 
jury to increase the damages. The defendant if he only makes 
observations upon the same evidence to the jury, to lessen the 
damages; vv hy then, there is nothing neW) there is no new 
matter at ail; and by the practice, for expedition in mvil 
causes, and in prosecutions in the name of the king wkh 
common informers, the practice is, that they dorCt reply where 
that is the case. But, notwithstanding that, if the defen¬ 
dant was to start a point of law, the other must be heard. If 
he was to throw out to the jury, to catch and to surprise them, 
allegations of facts to which he called no witnesses to prove— 
there the counsel for the plaintiff may set; the jury right, 
and lay them out of the cause, and show that they are abso¬ 
lutely irrelevant and imntaterial. But, in solemn trials; in 
state prosecutions, where the Attorney General attends, I 
never knew it denied, but that he had a right to reply, though 


there was no evidence by defendant, but matters alleged in 
the defence.” But there is an instance of the refusal of 
the court to permit counsel for the prosecution in a case of 
murder to reply when the prisoner had called evidence in his 
defence on the merits of the case (3); so that we see that, 
strictly, unless there be new evidence, or some points of law, 
stated in the defence; it is not usual to reply. 


(1) 6. O. C. C. 16th December, 1839. 

(2) St. Trials, vol. xx. p. 664. 

(3) St. Trials, vol. xvii. p. 353. 
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d. 9 vlb Pbopossd. That no prosecutor not being the 
3, A. G. or D. J. A. 6. should make a reply to any defence, 
Unless new evidence or new matter shall have been intro¬ 
duced on the defence. That where any point of law, or 
other legal objection, shall be raised by the prisoner on his 
defence, or in any other way, it shall be answered by the 
J. A, or officer officiating as such. That observations made 
in a defence relating to the prosecution or the' eviden^ 
unsupported by proof not being evidence, no reply to sucn 
observations can be necessary.' That it is the duty of the 
court to prevent any new evidence being introduced into the 
^prosecution or defence; that the prisoner may urge, in his 
defence, any mitigating circumstances, or examine witnesses 
as to character or as to services, and produce testimonials 
relating to such facts: that no unproved allegations shall 
be considered as new matter entitling to a reply: that if 
any point of law be raised, (jr any matter requiring ex¬ 
planation ; such is to be afforded by the J. A. That as a 
reply is not allowed in the navy^ there seems no good rea¬ 
son why it should be in the army. 

Rejoinder. 

1. Sullivan (4) says, And in like manner as the J. A, 
the prisoner may*be indulged in answering him in rejoinder,^^ 
and (5) “ After this (reply), judgment should, in strict pro¬ 
priety, be passed. But as a Genl. court-martial is a court 
of equity and honor, as well as of law, they seldom or neve^ 
in any period of a trial, shut their ears to a prisoner’s vindi¬ 
cation of his innocence. The prisoner is consequently in¬ 
dulged in a reply: the J. A. rejoins to him, if he thinks 
proper.’* Dela/ons (6) says, “ It cannot, I think, be deem¬ 
ed an indulgence to a prisoner, to be permitted, on appli¬ 
cation, to give in bis answer to the prosecutor’s reply; 
which is termed a r^'oinder. Notwithstanding, such a liber- 
is considered rather a matter of special favor than of 

(4) Page 4S. (6) Page S30. 

{6) Page 101. 



103 


R^f«indgr* 

rightf and seldom practised in the navy (7) » for the prisoner 
has already had his opportunity of stating the evidence on 
both sideSj and can have no new matter to controvert; because 
the prosecutor is not at liberty to produce any in his reply ” 

2. Adye (8) gives the same opinion as Delafom. The 
Author of the Military Law of England (9) says, “ The re~ 
joinder is a concession to the prisoner, for which he is solely 
indebted to the generous principles of martial (or rather 
perhaps military) law, and to the indulgence of the court. 
This Col. WiUiamson also points out as forming a^ prominent 
title in the common law of the army, or custom of war; 
being equally independent of the usages of common law and 
the statute, or written law of the army.” 

3. Tytler (10) says, In such cases, it is customary for 
the court to allow the prisoner the liberty of a rejoinder, or 
answer to the prosecutor’s reply ; an indulgence to which, 
in ordinary cases, he is not entitled.” Sir C. Morgan in his 
note observes, Some doubts have arisen as to a prisoner’s ' 
having a right to rejoin to the reply of the prosecutor, this 
mistake, however, is probably grounded on the supposition of 
a case which rarely happens, of a prosecutor being permitted 
to introduce new evidence in reply, in which case the prison¬ 
er is entitled to be heard upon such new evidence ; and the 
prosecutor will be, in return, to a reply to the same extent. 
If the prosecutor in his reply introduces perfectly new mat¬ 
ter (which in strictness is irregular) without calling evidence, 
it is but fair, either that the court should stop the prosecu¬ 
tor from going into such new matter; or if he is permitted 
to go on, to hear the prisoner afterwards in reply to such 
new matter. After this and the parties withdrawn, the 
court proceed to form an opinion Ihd adjudge a sentence.” 

4. Kennedy (11) says, “ Covirts-martial have sometimes 
allowed the prisoner to r^oin to the prosecutor’s reply, but 

(7) McArthur, on iVat«i/eourks.martial does not admit of a reply even. 

(8) Page 180. 

(9) Page 185. 

(10) Page 857. 

(11) Pa(re86. 
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at‘Colonel Qamtin*s trial (1^) the J. A* O. stated^ The; 
prisoner has been permitted sometimes to address the court 
t0er the r^ly; but that is not the regular course, nor 
consistent with the ordinary rules of the court/* Simmons 

(13) says, “ Cross-examination of such new witnesses, to an 
extent limited by the examination in chiefs that is, confined 
to such points or matter as the prosecutor shall have ex> 
amined on, is allowed on the part of the prisoner, to whom, 
where witnesses are introduced in the reply, a rejoinder is 
permitted; wherein, by argument and deduction, he may 
endeavour to invalidate their effect; to which object he is 
strictly confined : but the prisoner is not permitted to call 
further evidence, except to re-establish the credit of such 
witnesses, as may, by the prosecutor’s witnesses in his 
reply, have been impugned. To an extent limited by the 
arguments of the prisoner, the prosecutor is allowed a second 
reply, or sur-rejoinder, (14) as it is sometimes called. It is 
a rule in civil courts, equally observed in military, that the 
party which doth begin to mainfaiii the issue, ought to 
conclude.’’ 

5. The Bombay army rule (15) is that, “ h. rejoinder is 
' not a matter of right, and should never be permitted by a 

court-martial; except when evidence has been adduced on 
the reply.” In the Bengal army, rejoinders have been allowed; 
but not often. 

6. In Lord G. Sackville's trial (16) it is recorded, “ Lord 
G. S. then desired the indulgence of the court, before he with¬ 
drew, to offer a few observations upon the evidence given in 

(12) Page 34. 

(13) P<ige 200. 

(14) Kennedy, p. 87, note*", says, “ On what authority Capt. Simmons 
has stated in his work, p. 160, (Edition of 1835, p. 200,) that the prose¬ 
cutor is allowed to make a reply to the rejoinder, and the prisoner to sur.* 
rejoin, 1 am at a loss to understand; for 1 never heard or knew of such 

. a circumstance occurring at any court-martial. On the contrary, courts, 
martial hare been in the habit of allowing rejoinders under the impres¬ 
sion that the prisoner's addressing the court last, was favorable to him." 

(15) Code, sect. xz. 47. Kennedy, 297. 

(16) Page 219. 
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reply; which being obtained, &c!.^ this closed the trial. On 
the trial of Lieut. Genl, Sir J. Muir ay {\7)> he (Genl, M.) 
made some observations on the evidence in reply. B\it, on 
Whitelocke’s ; Johnstone^s ; and Quentin’s trials there were 
no rejoinders. From Sir C. Morgavds opinion it seems to 
have been the practice of Genl. courts-martial to allow of 
rejoinders where there was new evidence introduced into the 
reply. And he gives the prosecutor a reply (or sur~rejoinder) 
to the rejoinder ; and hence must have arisen Captain Sim¬ 
mons' opinion. But, since Sir C. Morgan’s time, it is never 
mentioned by any J. A. G. and I fitid no instance in the 
Bengal army. 

7. Rule Proposed. That there should be no rejoinder, 
for, as the J. A. G. said on Col. Quentin’s, “ the prisoner 
has been permitted sometimes to address the court afterwards 
(after the reply) ; but that is not the regular course, nor 
consistent with the ordinary rules of the court. Sir C. M. 
Svtton, when J. A. G. (whom Col. Kennedy quotes) in 1815, 
says it is not consistent with the ordinary rules of the court. 
The 1‘ule of the Bombay army allows of a rejoinder when 
there has been evidence adduced in the reply. Such evidence 
should dot be permitted in the reply. Sullivan, Delafons, 
and Adye, give the rejoinder, at the discretion of the court, 
though there has been no evidence in the reply: but the 
weight of authorities is against the practice. 

Summing up by Judge Advocate. 

1. Sullivan (18) says, “The J. A. reads the proceedings, 
or sums up the evidence, as may be most agreeable to the 
court, in each case elucidating such parts as may appear 
either to himself, or to the diflFerent members, worthy of 
their attention.” Tytler (19) says, In complicated cases j 
in circumstantial proofs; in cases where the evidence is 
contradictory; or in trials where a number of prisoners are 
jointly arraigned, as on charges of mutiny or the like, it is 
expedient that the J. A. should arrange and methodise the 

(17) Page 505. 

(18) Page 74. 
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(19) Page 310. 



Voie» or i^knong'euh 0 fining. 

d* 

s. ^ » 

> 

bod]r of the evidence, applying it distiniM^y to' tho faeta 
t^e charge, and bringing home to each prisoner, whm‘e there 
are , more than one, the result of the proof agfdqst him, 
balanced with the evidence of exculpation or alleviatiop. In 
ordinary cases, a charge of this kind from the J. A. is not so 
necessary.” 

2. Besides applying the evidence fairly to each side of 
the question, he should inform the court as to the legal bear¬ 
ing of the evidence; for it may be that the evidence shall, 

I 

morally^ satisfy the minds of the court, and still the evidence 
may, legally, be deficient. Or there may have been admitted 
evidence which ought to be rejected from their minds. 

Proceedings read over before the Finding. 

Tytler (20) says —“ It is customary, before proceeding to 
deliberate upon the judgment, that the court should jiiear the 
proceedings read over by the J. A,, which answers the double 
purpose of bringing the whole body of the evidence, in one 
connected view, to the recollection of the members; and 
ascertaining the accuracy and fidelity of the record, by com¬ 
paring it with the notes taken by individual members iu the 
course of the trial.” 

■Votes or Opinions as to the Finding. 

The J. A. collects the votes of each member beginning 
with the youngest. The 94th annual Article of War says 

And in taking the votes of the court, the president shall 
begin by that of the youngest member but as in clause 15 
of the Mutiny Act the president, instead of the J. A. admi¬ 
nisters the oath to the members of district and regimental 
courts-martial, so in article 94, the direction to the president 
in the Queen’s service, must apply to courts inferior to 
Genl. courts-martial. Simmons (21) says, The president 
(the J. A. formerly performed this duty), puts some such 
question as the following, to each individual* member, begin¬ 
ning with the youngest and proceeding in inverse order: 

( 80 ) Page 309 . ( 21 ) Page 812 . , 

' ■ ' ' i 
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the evidewe in the matter now btf&re you, ere you 
epinUm that the prisoner is guilty dr not guilty of the charge 
aUeged against him ?” Kennedy (22) says, ** The J. A, pro¬ 
ceeds to take the opinions of the members, &c. and it is cus¬ 
tomary for the J: A” He is the recorder of the court and 
keeper of the minutes; and therefore the proper person. 

Votes taken on sups of Paper. 

Tytler (23) in a note, mentions the French mode of 
taking the votes on a sheet of paper doubled down by each 
member, after he has written his opinion, and then passed 
on to the next senior member. I prefer slips of paper. The 
plan is an excellent one in cases where the charges are long, 
or complex; or where there is any object that no member 
should know the vote of the other members previous to giv¬ 
ing his own vote; at times it must be very advantageous to 
adopt this plan. 

« 

Votes op the majority, &c. as to Finding. 

The Articles of War require a majority in all cases; and 
where there may be a sentence of death as the result of the 
finding, 9 out of 13 or §rds must concur in the finding of 
guilt. The president has no double, or casting, vote. 

Special Verdict. 

Captain Simmons (24) observes relative to the case of 
Lieut. Col. Broughton, 1st West India Regt., (25) the court 
with regard to the 5th charge Was of opinion, that the pri¬ 
soner was not gpiilty to the extent laid in the said charge, 
inasmuch as the prisoner was thereby charged with sigpiing 
a false certificate on each monthly return, during the time 
he commanded the regiment, from June, ]806|to the present 
period; and it appearing from the evidence, that, in some of 
the months during that time, he did not sign such false certi- 

(22) page 140. 

(23) Page 329. 

(24) Page 219. 

(24) 6.0. H. G. 2Sth Januaiy, 1808. James's Decisions, p. 280. 

p 9 
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BcateSj and the court did therefore acquit him of the said 5th 
charge.” H. M. was pleased not to confirm the finding of 
the court upon the supposition that a court-martial was 
hound to find a general verdict, of guilt, or acquittal, upon 
the whole of every charge; and as the court have expressed 
their opinion that the prisoner was guilty of part of the 6th 
charge ; they might, in conformity to that opinion, have 
found him guilty of that part of it, and have acquitted him 
of the remainder; instead of acquitting him generally of the 
whole.^’ 


Previous Convictions. 

1. The 84th Article of War declares that in the case of 
any soldier tried for any offence whatever, any previous con¬ 
victions may be given in evidence against him.” A district 
court-martial held at Kiirnaul declined to receive the previous 
convictions tendered by the prosecutor; upon which the Com¬ 
mander-in-chief in India made the following remarks (26) : 
“ It appears (though not on the face of the proceedings, 
which would have been the proper pi ice to have recorded 
the cii’cumstance), that the president and court declined to 
receive evidence of the previous convictions of the pri¬ 
soner under trial, although such evidence was tendered by 
the prosecutor at the proper time, and in conformity to 
the 21st section of the Mutiny Act and 84th Article of 
War.” 

2. Brigadier General Duncan, Comg. the division, called 
upon the court to state their reasons for this deviation from 
the usual practice; the court conceived that the right of 
receiving or rejecting such evidence is vested in the court; 
and that the court having already made up their minds to 
inflict on the ^prisoner the full measure of punishment, or 
nearly so, which the Articles of War permitted, they might 
use their descretion as to receiving or rejecting the further 
testimony offered. The proceedings being sent td the Com- 
mander-in-Chief he called for the opinion of the J. A. G. 
which was as follows : 

(S6) G. 0. C. C. 25th July, 1836. 
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3. Ist. “ That the option of offerings or not offering, 
evidence of previous convictions, rests with the same autho¬ 
rity with whom rests the option of asseijibling the court- 

martial/^ 

2ndly. “ That, supposing due and legal notice of an in 
tention to lay such evidence before a court be given to the pri¬ 
soner and to the court, the court has not authority to refuse 
such evidence; (if ih itself unobjectionable) or at their dis¬ 
cretion, to dispense with the same.” 

4. The president of a court-martial (H. E. observed), 
will recollect, that there are authorities in every military 
division, whose duty it is to remove any doubts which may 
arise relative to the construction of a section of the Mutiny 
Act, or an Article of War; and that when any doubtful point 
arises, it is preferable to refer that point to the officer who 
is responsible for the decision he gives ; rather than tp trust 
to any member of the court, however high an opinion may 
be entertained of his judgment or knowledge.” 

5. The case was referred to the General Comg.-in-chief 
H. M.’s Forces, and the following opinion was returned 
(27): “ His Lordship has considered it his duty to refer the 
question Avhich was there agitated to the proper authority, 
and he nbw commands me to acquaint you, that he has been 
advised that the evidence of the previous convictions of a 
prisoner having been duly tendered to a court-martial on the 
part of the prosecutor, in conformity to the provisions of the 
Mutiny Act and the Articles of War in that behalf, the court 
has no discretionary power vested in it of receiving or re¬ 
jecting such evidence; but that they are bound to receive it, 
the same as any other lawful evidence which may be sub¬ 
mitted for their consideration.” 

6. 77te' effect of (28)—“ When a soldier has been found 
guilty of the charge or charges preferred against him, the 
court, at that stage of the proceedings, is bound to inquire 
into and record the prisoner’s former convictions, if any, and 

(*'*’).. HorseGuards, 1st May, 183T. G. O. C. C. (Bengal) 29th July, 
1837. 

(98) Regns. and Orders for the army, p. 246 . 
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his previous character^ for its own guidance in Awarding 
punishment) as well as that of the confirming authority in 
sanctioning its being carried into effect; for though in all 
cases the masnmum of punishment must not exceed what is 
considered due to the Recife crime under tried; yet previous 
good conduct and irreproachable character may give the 
prisoner a fair claim to lenient consideration) as far as the 
ends of discipline) and the establishes rules of the service 
will permit.” 

7 . Notice to prisoner. It is stated (29) That the presi¬ 
dent of any court-martial) other than a Oeoesral court-martial) 
stands in the place of an officiating J. A.; it therefbre faUa 
within his province to take carC) before the court is sioors0 
that the prisoner has had notice of the intention to bring fi^ 
ward previous convictions in evidence against him on h|) 
trial.” The author states in a note that the question (as to 
notice) should be put to the prisoner in such a general why 
“ as to leave the court ignorant of the existence of any such 
convictions, until after the finding and suggests that the 
question be Jf the prisoner has received all the usual notices 
required by the Regns.” 

B. Simmons (30) says —“ The duty of giving notice to the 
prisoner) attaches to the staff officer, whose duty it is to make 
him acquainted with the charge. The president, though acting 
in the place of J. A., as to administering oaths, advising the 
court when necessary, &c. cannot be intended to act as J. A. 
in all respects.” The Adjutant of the prisoner’s regiment 
is the proper person to give the notice ; whether it be a dis¬ 
trict or a General court-martial. Then after conviction, the 
Adjutant is sworn and asked—Has the prisoner had notice 
that the previous conviction or convictions against him would 
be given in evidence t” for, were the president to ascef^in 
the fact he knows what he ought not to know till the convic¬ 
tion. The J. A. at General courts-martial usually reminds 

(S9) Page so. Prat^ice and Forma of District eourts-martial, by a 
Field Officer, 1836. 

(30) Page S9. 
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the Adjutant of this part of his duty when he sends the 
eharge to the Comg. officer. 

9. The field officer on district courts-martial (31) says— 
** The best and most conclusive evidence to bring forurard to 
prove former convictions, is the production of the Regimental 
court-martial book; and this book should be invariably pro¬ 
duced, if the trial takes place at the head-quarters of the 
corps to which the offender belongs; but as the practice 
hitherto pursued on trials held at a distance from the head¬ 
quarters; viz. that of ordering the Adjutant, or acting Adju¬ 
tant to attend the court-martial, for the sole purpose of pro¬ 
ducing the court-martial book in proof of a prisoner’s previ¬ 
ous convictions, has been found to be very inconvenient and 
expensive, and not absolutely necessary; it has been decided 
that this practice may be dispensed with—it being sufficient 
for any officer, or N. C. O., otherwise summoned before the 
court-martial, to produce an extract from the said book, 
which he can verify by having compared it with the original, 
or which is certified by the signature of the Adjutant, or 
other officer having the custody of the book ; provided the 
officer or N. C. O. producing the extract, can testify that 
the production of the book itself, would be attended with 
public inconvenience, and can further testify (in case such 
extract should be certified by any signature), that such sig¬ 
nature is authentic.” War Office, Cir. No. 772, 23rd July, 
1834. 0 66,721 

2 

10. Simmons (32)—^^The author had considered that 
previous convictions, as used in the 21st clause of the Muti¬ 
ny Act and 84th Article of War, could imply only convictions 
by courts-martial; but he is now assured upon the highest 
official legal authority, that the term conviction was intro¬ 
duced into the mutiny act as comprehending all recorded 
offences, whether submitted to tfial by courts-martial or not; 
and that on proof of notice to the prisoner, (as laid down in the 
2l8t clause of thelM. A. and 84th article of War,) all ‘ sum~ 
mary convictions by Comg. officers,’ or decisions against a 

(31) page 31. (33) Page 338, note (4). 
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soldier recorded in the Pefaulter’s hook (not limited to acts 
of drunkenness^ as provided in the 5lst Article of War, and 
as intimated in the two first ^ines of the 696th page of the 
General regulations of the army), may be admitted and dbalt, 
with as previous convictions/^ 

General Character of Prisoner by Court. 

t 

Simmons (33) states, 11 is declared by an order from the 
Right Iloi/ble the General Comg.-in-chief, contained in a 
circular letter from the Adjt. General, a copy of which is 
directed to be placed in the possession of the president of 
eveiy rourt-martial, for the information and guidance of the 
court, that after a. finding of guilt, where the extent of pun¬ 
ishment is discretionary (in every case of trial of a soldier 
for a military offence), the court are authorized, if they think 
fit, to inquire by evidence into the general character of the 
prisoner, to enable it “ to mete out punishment so as to satis¬ 
fy the ends of justice with greater precision” (34). 

Defaulter’s Book. 

Simmons (35) says, “ It has been observed that the highest 
official opinion is to the effect, that a sentence of guilt by a 
court-martial, and a decision by a Comg. officer recorded in 
the Defaulter's book, are alike convictions, and as such equal¬ 
ly to be admitted in evidence, after proof of notice to the 
prisoner, of the intention to produce the same ; the Default¬ 
er's book is, therefore, the best evidence of these summaiy 
convictions; because the conviction depends on the Comg. 
officer, and it is recorded in his own hand^wrlting, in this 
book, which is, moreover, at all tirnes under hia paramount 
control” (36). 

• (33) Page 237. 

^34) Begns, and Oidere for ttie army, p. 670. “ The witness select¬ 
ed to depose to the prisoner's general character may, in order to refresh his 
memoig, refer to the Pefanlters' book; but be ||t at liberty to read it 
to the court." (Field Officer on Distuct court-martial, p. 32.) 

(35) Page 230, note 2. 

(36) Genl. Regn. p. 694. 
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Nox Compos Mentis prom Drinking. 

Bussell (37) states, that " With respect to a person non 
compos mentis from drunkenness, a species of madness which 
has been termed dementia affectata, it is a settled rule, that 
if the drunkenness be voluntary, it cannot excuse a man 
from the commission of any crime, but on the contrary must 
be considered as an aggravation of whatever he does amiss. 
Yet if a person, by the unskilfuhiess of his physician, or by 
the contrivance of his enemies, eat or drink such a thing as 
causes frenzy, this puts hftn in the same condition with any 
other frenzy, and equally excuses him; also, if by one or 
more such practices an habitual or fixed frenzy be caused, 
though this madness was contracted by the vice and will of 
the party, yet the habitual and fixed frenzy caused thereby 
puts the man in the same condition as if it were contracted 
at first involuntarily. And though voluntary drunkenness 
cannot excuse from the commission of crime, yet where, as 
upon a charge of murder, the material question is, whether 
an act was premeditated or dojie only with sudden heat and 
impulse; the fact of the party being intoxicated has been 
holden to be a circumstance proper to be taken into con¬ 
sideration.” 


Votes as to Sentence. 

If a member votes for death which is not carried by the 
votes of 9 out of 13 or two-thirds, he must vote some other 
punishment. Delafons (38) says, It must of necessity be, 
either that those who voted for a capital punishment are 
silent, or acquiesced with the majority whose opinions carried 
the votes against sentence of death, in the proportion of 
punishment adjudged to be inflicted on the offender.” All 
members must vote some legal sentence; and if that which 
any member votes for is not carried—some punishment must 
be voted till a majority agree as to one punishment. The 
votes may be taken upon slips of paper, each member sign¬ 
ing his name. * 


(37) Vol. i. p. 7. 


(38) Page 27*. 
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Acquitting Members vote Punishment. 

1. Sullivan (39) says, ^‘^And those who have condemned 
him (for it cannot be supposed that those who have acquit¬ 
ted will assign him any punishment) arc to pass sentence 
upon him.” Delafons (40) says, “For it is absurd to suppose, 
that such as have found not guilty, would assign a punish¬ 
ment.” Ad,ye (41) says the same as Sullivan. The Mily. 
Laiv of England says, (42) “ And those who have condemned 
him are to pass sentence upon him, subject to the mitiga¬ 
tion of those who have not founff him guilty, whose voices 
though overpowered by the majority in respect to the guilt 
of the prisoner, have yet equal weight, in the diminution of 
the punishment, in proportion to the number who thought 
him innocent.” 

2. McArthur (43) says—A question arises, whether a 
member under any circumstances refusing to sign a sentence 
voted by tbc majority, would not be liable to punishment if. 
tried by a court-martial ? To this there can be no hesitation 
in answering most decidedly in the affirmative : because it 
would not only be an act of disobedience to w'hat is enjoined 
in the printed instructions issued by the king (or queen) in 
council, through the Lords commissioners of the admiralty; 
but it would be an act of contempt and insubordination, as 
flying in the face of the immemorial usage and custom of the 
navy in like cases.” 

3. Sir C. Morgan (44) in a letter to a D. J. A. G. says, 
“ I have not any difficulty in answering, that such members 
of a court-martial, whose votes have absolved the prisoner 
of the crime objected to him, ought not to be called upon to 
award ariy punishment which they cannot, consistent with 
reason or justice, do. The question of punishment addresses 

(39) Piige 75. 

(40) Page 270. 

(41) Piige 189, 

(42) Page 131. 

(43) Vol. i. p. 321. 

(44) McArthur, vol. ii. p. 374. Lr. to Major Drinkwntor, 22n(l 
May, 1795 ; and see note to Tytler, p. 312, 
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itself to those members exclusively who have found the 
prisoner guilty ; but it may, perhaps, not be amiss to inti¬ 
mate, if it should happen that the officers who compose 
the majority of the court, and who have concurred in the 
conviction of the prisoner, should differ in sentiment with 
respect to the degree of punishment, in such case the 
prisoner ought to have the benefit of a presumptive opinion 
of those members who have absolved him thrown into tlie 
scale with the votes of those who incline to the lesser punish¬ 
ment for the prisoner, otherwise the prisoner, would be put 
in a worse situation, than if those members had deemed him 
in some degree culpable. This appears to me consonant to 
equity, but does not rest upon my opinion merely; it is con¬ 
formable to the practice which has invariably prevailed in 
every case that occurred withiu my experience.” 

4. Sir C. Morgan (44) says, in nearly the same language, 
in his note on Tyller^s 3rd edition, which must have been 
about the year 180G—‘^^Sueli members of a court-martial, 
as have by their votes absolved a prisoner, are not required 
to give a vote, when the question of punishment is proposed, 
in consequence of the prisoner having been convictedbya 
majority of the nieinbers of the court-martial \ as it seems 
incongruous that one, who thinks the prisoner not guilty, 
should give a voice for the inflicting of any punishmejit; but 
the number of the members who liave acquitted him are 
always counted in favor of the prisoner ; and thrown into 
the scale with those who vote for the mildest punishment/^ 

5. Tytler (45) says, Nor are those members who have in 
the previous question voted for flia/zaV/a/, to be debarred from 
voting on the second, which is to decide the degree or nature 
of the punishment: for it would be most unjust, that those, 
who thought so favorably of the prisoner's case, as to vote 
for absolute acquittal^ should from that circumstance be pre¬ 
cluded from rendering his punishment as mild as possible.” 

(>. McNaghten (46) properly says, the plan of Sir C. 
Morgan, ‘Ogives the acquitting members a vote, M'liile it 
denies their right to vote, and accords to their silence all the 

(45) Page 312. (16) Page 119. 
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power which the law gives to the other’s word.” Kennedy 
(47) says, And every member must give his vote whether 
he has acquitted or convicted the prisoner ; such is the esta¬ 
blished practice of courts-martial held in the army of India ; 
and, I believe, of all courts-martial held in H. M.^s army, 
except of such as are assembled at the Horse Guards.” 

7- The Bombay army regulation (48) directs that, The 
minority, even if they have acquitted tire prisoner, as well as 
the majority, are bound by their oath to duly administer 
justice by awarding such a punishment as is proportionate 
to the degree of guilt of wiiich the prisoner has been con¬ 
victed. No mitigating circumstances whatever ought then 
to influence their judgment, and their attention ought solely 
to be directed to the nature of the offence ; to the custom of 
war in the like cases ; and to the cft’ect which their sentence 
may produce, towards maintaining the discipline of the 
army.” 

8 . Simmons (49) says, “ Notwithstanding the conflicting 
opinions, the prevailing custom of the army is, that each 
member should give his opinion as to the nature and degree 
of punishment, though he may have voted for an acquittal. 
The majority, in every case, binds the minority ; the opinion 
of the majority is the opinion of the court. As a court-mar¬ 
tial acts in the two-fold capacity of judge and jviry, it seems 
consistent with reason and justice, that, having performed 
the duty of jurors in recording a verdict, they should proceed 
in the character of judges, acting independent of their indi¬ 
vidual votes as jurors, to award punishment equal and ade¬ 
quate to that degree of guilt, of which the prisoner has, by the 
court, been adjudged and declared guilty 

9. Bengal army. It is the practice of the Bengal army 
for the acquitting members to vote as to punishment, and 
repeated references to the J. A. G. have received the same 
answer (i30), and was so decided in the case of Branigan, 

(47) Page 167. 

(48) Sect. XX. 68. Kennedy, p. 301. 

(49) Page 240. 

(50) Lr. No. 256, J. A. G. 8th Sept. 1832. 
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H. M/s 31 Bt Regt. (51) on whfch occasion a member could 
not be prevailed on to vote any punishment, the consequence 
was a reference, and delay ; and the member in the end did 
vote; though a small punishment; his vote did not alfect 
the prisoner’s sentence who was transported for seven years. 
On one occasion (52), on the trial of Killeen, H. M.’s 44th 
Foot, an acquitting member declined voting. The J. A. 
went to his house to search for precedents, and finding 
Kennedy pro, and Sullivan con—the court decided on pro¬ 
ceeding, passing over the member, wlio had declined to pass 
sentence. The sentence was to be “ hanged,” commuted 
to “ transportation as a felon for life.” 

10. Compelled. In another case (53) a member refused 
to give his vole or opinion as to the repeated desertions. The 
J. A. said mcmbei's were bound to vote by their oath, as the 
court had admitted the facts on record. That as J. A. he 
must suspend proceedings and report to higher authority. 
The vote of court determined that the member must vote. 


The member declined. The court arrested proceedings and 
reported to the Commander-in-chief. The court re-assem- 
bled and the letter from the Mily. Secretary, to the presi¬ 
dent (54) was read to the court, stating “ That the 
member is bound by his oath ; that judges in England pass 
sentence, and reserve the point disputed for the 12 judges j 
should the member after this explanation remain obstinate, 
he is to be put in arrest and reported to the Commander-in- 
chief, who will in that case, take the most serious notice of 
what would, after this explanation, be pertinacious breach of 
duty.” 

11. Modern authorities. The modern authorities require 
the acquitting member, or members, to vote—Sir C. Morgan 
Says, the “ number of the members who have acquitted him 
are always counted in favor of the prisoner.” 1 will sup¬ 
pose a case sentence of death. There must be nine out of 


(51) G. O. C. C. 13th Nov, (K. T. 3id Oct.) 1838. 

(52) G. O. C. C. l8t Feb. (K. T. 21st Jan.) 1831. 

(53) G. O. C. C. 11th .May, 1819. 

(54) Lr. M. S. to Lord Hastings (No. 4114, 26th March, 1819). 
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thirteen^ or two-thirds^ or such a sentence cannot be passed. 
If Sir C. M. means that the acquitting member should not 
be compelled to vote a sentence of death, it may be very 
correct ; but he will vote, say, imprisonment. Now in a 
sentence of imprisonment, say, of six months; that seven 
vote 12, and six vote six months, the 14th or acquitting 
member, by voting from one to six months, saves the pri¬ 
soner six nionlhs, as the seven who vote twelve months will 
not carry their award. 

12. Kule PnoposEP. That all members, acquitting, as 
well as convicting, must vote as to the sentence. The ma¬ 
jority binds the minority. If the members are both jurors, 
and judges, the juror and judge who does not vote as to a 
sentence^ ceases to be wjudgt^ and in the case supposed, the 
13 members had clearly found the prisoner guilty, and the 
acquitting member more severely punishes him. Now, how 
can the acquitting member be counted in the prisoner’s favor 
in this ease but by joining the minority, and by voting a 
piuiishment of some kind: therefore, counting in favor and 
voting in favor, are the same thing, it must be, almost always, 
in favor of mercy. 


Adjourn and Time to consider of Verdict, &c- 

I. There seems no doubt that a court-martial may ad¬ 
journ to consider of their jinding as \vell as sentence. On 
the trial of Admiral Mathews, vice Admiral Lcstock, Capt. 
Burrish, and five other Captains relating to their conduct in 
an engagement with the combined fleets of France and Spain, 
1745 , the following query was put to counsel (55): Can the 
court legally defer passing sentence upon Captain Burrish^ 
till they had gone through the whole evidence relating to all 
the accused officers ; and if they can, and shoidd so defer 
it, can they consider the evidence given at the ensuing trials 
as in any manner affecting Capt. Burrish, and admit the 
same to have any weight in the forming their judgment and 
sentence upon his conduct 

(5.^) Messrs. G. Paul, W, Strahan, and G. Lee. 
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Sentence may be Death) i^c. 

2. Answer. We have considered this question^ and are 
of opinion that there is no law which prohibits a court-martial 
from giving time to give a sentence ; but we apprehend it to 
be most proper, and most agreeable to practice, to give a 
sentence upon a trial for a capital oft’ence, before the court 
proceeds to any other trial, for offences of the like nature.” 
“ And we are very clearly of opinion, that they cannot 
consider the evidence given at any ensuing or preceding trial, 
as in any manner affecting Capt. Burrish, and that they can¬ 
not by law adniit such evidence to have any weight in form¬ 
ing their judgment, and giving sentence upon him” (oG). 

3. On the trial of the late Lieut. Col. Hunter, at Meerut, 
(57) the court-martial took three days to read over the pro¬ 
ceedings, and to deliberate. Juries do not separate till they 
have given their verdict; courts-martial do adjourn, ami meet 
again, and for more than one day before they determine upon 
their finding. Judges often postpone their judgment for seve¬ 
ral days, and even consult the other judges of their court, or 
all the judges upon points of law. And courts-martial must, 
at times, do so ; and have done so. Except in cases of mur¬ 
der, it is usual to pass sentence at the end of each session. 


Sentence may he Death without prescribing the 

MANNER OK THE EXECUTION. 

In the case of the Barrackpoor mutineers, the sentence was, 
And sentences eacli to suffer death, in such manner, and 
at such time, as H. E. the Commaiider-in-cluef shall be 
pleased to direct.” The Coimnander-in-chief ordered them 
to be hanged by the neck until they are dead” (58). As 
the Mutiny Act and Articles of War do not prescribe in what 
manner a sentence of death is to be carried into execution, 
it is clear that, though by the custom of War, shooting is 
the usual mode of its execution ; still the court pass a legal 


(£6) McArthur, vol. i. p. 155. 

(57) G. O. C. C. [2Sth Oct. 1831, the proceedings occupied 1250 
pnges fuHo. 

(58) G. 0. C. C. 3rd Nov. 1821. 
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sentence, in military cases, by awarding a prisoner to 
** suffer death” in the above manner. 

Sentences of Imprisonment. 

In the navy it is declared by act of Parliament, that No 
person convicted of any offence shall by the sentence of any 
court-martial be adjudged to be imprisoned for a longer 
term than the space of two years’’ (59). By the Mutiny 
Act and Articles of War for the army, no time is fixed for any 
court-martial, except Ttegimental courts-martial. With re¬ 
gard to district or garrison courts-martial, there even is a cir¬ 
cular addressed to general officers commanding divisions, &c. 
pointing out a limited period of imprisonment, solitary or 
otherwise. It is to be wished some limit was prescribed by 
the Mutiny Act and Articles of War, for all courts-martial. 

Unanimous as to Finding ob Sentence. 

1. Sullivan (60) says, ^^In the sentence, however, care 
should be had at all times to omit the word unanimous; for 
though it undoubtedly sounds in favor of a prisoner, should 
he be acquitted, it certainly violates the obligation of the 
oath taken by each member at the formation of the court 
which particularly enjoins them not to disclose the vote or 
opinion of each other.” Delafons (61) says, The word 
unanimous, (so frequently used, in drawing out tlie sentences 
of Naval courts-martial,) which has been held by many to 
be an encroachment on the letter of the oath, as by disclos¬ 
ing the opinion of the whole court, it likewise discovers the 
vote of every individual member. But it certainly cannot 
infringe on the spirit of the oath, which is calculated to pre¬ 
vent exceptions and disputes, arising from the knowledge of 
the opinion and vote of any particular member, which, being 
divulged to the public at large, might occasion rancour and 
broils, and subject him to insult, or quarrels, from the person 
who was tried. If in this case exceptions are taken to the 
members, it must be to the whole court, and not to any sepa- 

(59) McArthur, vol. 1, p. 337. 

(60) Page 78. 

(61) Page 249. 
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irate niem’bei', the partiality or hardship of the judgment 
(if any is supposed) inust be attributed to the whole; and it 
is as impoBsii)le to select any individual, when the word 

is inserted, as when it is stated in the sentence, 
that tha.oourt is of opinion, &c. &c.” 

,,In the cipe of Admiral Byng (62) the court, it is 
stated) Do ^therefore hereby manimomly adjudge the said 
Admiral ^ohi]^ Byng to be shot to death and, for rea¬ 
sons giv(yi Do ^therefore unanimously think it their duty, 
most earnestly to recommend him as a proper object of 
merey.” Adye (63) says, " It may often happen that the 
court is unanimous, both in their opinion concerning the 
_ guilt of the prisoner, and the judgment passed on him, but 
the J 4 A. in registeriftg such opinion and sentence, is by 
no means authorised to insert the word unanimous; on the 
contrary, he is absolutely sworn not to divulge the vote of 
any particular member, whereas by the insertion thereof he 
Avould disclose that of every one; but where there is a diver¬ 
sity of opinions, it is necessary that he retain private memo¬ 
randa of those of every individual, that Im may be prepared 
to give evidence thereof, as a witness, to a court of justice, 
in due course of law, as his oath expresses/’ 

3. The Author of the Military Daw of England (64) says, 
“ In the sentence, however, great consideration should be 
used previous to the insertion of the words ‘ unanimously,' 
in respect to the opinion of the court, ‘ honorably' acquitted, 
&c. Not that these terms, so satisfactory to the persons to 
whose cases they are applied, are by any means prescribed ; 
but that they have been, occasionally, held as violating the 
oath of the court, or censuring the authors of a prosecution, 
in which, perhaps, though the prisoner was innocent, his 
innocence could not, by any other means, have appeared.” 
Tytler (65) says, It is evidently not proper that the sen¬ 
tence of the court-martial should express by what majority 
of the membere it has been pronounced 1 because that 
might lead to the discovery of particular votes or opinions; 

(«2) Ibid, p. 293. 

(63) Prtge 194. 

n 


(64) Piige 138. 

(65) Page 324. 
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nor although the court be nnanimovs in its judgment, is it 
proper to express that circumstance in the sentence ; for this 
in fact is disclosing the votes and opinions of cdl the mem¬ 
bers j yet there seems to be no impropriety if there should 
be a unanimous concurrence of the members for a recom¬ 
mendation to the mercy of the sovereign, that this circum¬ 
stance should therein be mentioned, as giving the greater 
weight to the application, and at the same time not lead¬ 
ing to any discovery of particular opinions respecting the 
sentence itself by which the prisoner has been condemn¬ 
ed/* 

4. Simmons (66) says, “It is scarcely necessary to 
obsen^e, that as the concealment of the opinion of each par¬ 
ticular member is provided for by an oath, specially framed 
for the purpose, it would be highly reprehensible to make 
public the opinion of all by recording that the finding v/as 
the result of unanimity" The majority of the writers on 
Military Law are certainly against the use of the word una¬ 
nimous as applied to a sentence of gmU. Now, vnth respect 
to a jury all must agree, and at all events the opinion of each 
juror becomes known. It may be said the jurors separate, 
and are unknown to the prisoner, in the same manner as the 
members of a court-martial ^^ho belong to the same regiment 
or station, &c. 

5. The object in concealing the vote or opinion of any 
particular membei’, is clearly to prevent the animosities and 
quarrels which such a knowledge might, in many cases, 
occasion. But though it may be desirable where guilt has 
been found not to use the wOrd unanimous in the sentence, 
I can see no objection to the use of the word in an acquittal, or 
recommendation. As to the Censure which an acquittal may 
(as the Author of the Military Law of England alludes to), 
convey as to the conduct of a prosecutor, the same censure 
(though less in degree) arises from the use of the words “ not 
guilty and acquitted.’* I do not see how can it be said that 
the members or J. Advocate’s oath are affected by the usd of 
the word unanimous. 


4 


(66) Page 313. 
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6 . My object is to aid the administration of justice by 
allowing the Commander-in-chief to know, precisely, the 
number ovit of thirteen, &c. offic Jfs composing a General 
court-martial who vote the prisoner guilty’^ or not 
guilty/’ The punishmeijt may be remitted, or mitigated, 
in proportion to such knowledge, sometimes. But all 
hinges on the finding. The Commander-in-chief would, 
perhaps, be more inclined to mitigate a sentence where the 
conviction was by a bare majority, dr by seven out of thir¬ 
teen, than if the thirteen all found the prisoner guilty. So 
much so that all who recommend to mercy sign, at least 
usually do, the recommendatioh. 

7* Rule Proposed. I would -recommend that where 
the prisoner is found guilty that the court should not use 
the word unanimous in their sentence; but that the Judge 
Advocate shouUl transmit on a sheet of paper, the numbers 
convicting and acquitting, or if the whole convict state such 
in writing for the information of the Commander-in-chief. 
It might be sent sealed and directed to the Commander-in- 
chief, to be destroyed by him after he has affixed his con¬ 
firmation (67)- In all cases of acquittal, or of a recommen¬ 
dation to inetcy, if unanimous, it should be publicly known, 
for thus the acquittal becomes morally and legally of greater 
importance, than when, perhaps, a doubting member (per¬ 
haps, the president) votes ip the prisoner’s favor. My 
object is to make a good use of the knowledge of the number 

(67) Delafons, p. 279, says, “ the iVord ‘ unanimous’ is frequently in¬ 
serted in fcentences of acquittal, in order tp give greater energy and 
weight in resitoring the officer to the good opinion of his country, and 
efface the stain, or tarnish, his reputation might have*8uffcred from the 
accusation brought against him ; from which, he is honorably acquitted. 
This was the case in Admiral KeppeVs Sentence of acquittal, in the year 
1779. Although, therefore, the members of a court-martial may some¬ 
times be unanimous in their votes^and opinion to condemn a prisoner as 
well as to acquit, yet that word is seldom inserted in iheformer instance ; 
as there is not that strength of expression required to add force to a 
judgment of condemnation as is necessary in one of acquittal: however, 
the word unanimous was used in the sentence by which Admiral Mathews 
Was cashiered in the year 1746." 

B 2 
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convicting; but to prevent the prisoner knowing the fact. 
In an acquittal he has a moral right to know that; against 
which there can be n# legal objection. Alter the Judge 
Advocate’s oath to such an extent^ if deemed requisite. 

Recommendation to Mercy. 

1. Tytler (68) says, “ There seems no impropriety if 
there should be a unanimous concurrence of the members for 
a recommendation to the mercy of the sovereign, that this 
circumstance should therein be mentioned, as giving greater 
weight to the application.’ Sir C. Morgan in his note to 
this passage observes—The recommendation should always 
be written under the sentence, together with the signatures 
of the several members so recommending.” Now, if they 
were unanimous they should, by this rule, all sign and either 
way it may become known. Except that the fact may be 
concealed by the president only signing, or the list contain¬ 
ing all the names of those recommending on a separate sheet 
vyould answer. 

2 . McNaghten (69) says, “ I can perceive many objec¬ 
tions to a practice which partially exists (for it is not by any 
means general), of making all members who concur in it, 
sign any recommendation to mercy, which they may attach 
to their proceedings. It used to be a common practice to 
include such recommendations in the body of the sentence; 
but this is now abolished, and its inconsistence was so glar¬ 
ing that its ever having Obtained in any degree is wonderful. 
The recommendation, &c. should be introduced after the find¬ 
ing and sentence are closed and authenticated; but the 
absurdity of signing a favorable recommendation must be 
manifest; as, at any rate, if the signatures of the president 
and Judge Advocate are held sufficient to authenticate the 
verdict and sentence, with much stronger reason should they 
be deemed ample testimony of the truth of the recommenda¬ 
tion. If there be no dissenting members, the word ‘ una¬ 
nimous^ will give the petitioned authority the necessary in- 


(68) Page 3S4. 


(69) Page 163. 



Recommer^ation to Mercy. 


125 


formation. If only a m(yority concur in the measure, the 
terms * the court,’ &c. will denote that, &c. And lastly, if 
only a mmorUy are for it, I would put it to the judgment of 
every officer whether it had better not be entirely omitted” 

(70). 

3. Kennedy (71) makes the president^ alone^ to sign the 
recommendation. Simmons (72) says, Such recommenda* 
tion, when the punishment is discretionary, ought not to 
be embodied in the proceedings, but appended under the 
signature of the president; and either signed by him, or by 
each individual member desiring a favorable consideration 
of the prisoner’s case ; or the reconjineiidation may be con¬ 
veyed in a letter frdin the president, and accompany the 
proceedings” (73). He adds, (74) Where the punishment is 
^ot discretionary with the court, a recommendation to 
mercy may be inserted with the sentence ; if the motives 
which actuate the court be at all referred to, the allusion 
should be brief and incidental. Where the recommendation is 
not inserted with the sentence, the reasons which prompted 
the court to recommend the prisoner should be distinctly 
and fully set forth ; but the court should carefully avoid to 
point out to H. M. ^ any particular mode in which the pri¬ 
soner may be deemed worthy the royal clemency^” (76). 

(70) Capt. McN. does not appear to perceive that the ohjetit of all 
who recommend signing is^ that the number may be known and not 

testimony of the truth of the recommendation/' Again, a majority 
must concur^ for as no act of the court is legal by the act of the rmnojityf 
so a out of IS cannot carry a recommendation. But, if they could, what 
weight could 6 have against 7; would any Comr.-in.chief pay a moment's 
attention to such a recommendation ? 

(71) Page 334. 

(72) Page 319. 

(73) Sir C. Morgan, note to Tytler, p. 324, observes, should always 
be written under the sentence, &c. for it is very possible, that a detached 
paper may be lost, mislaid, or forgotten/' 

(74) Page 320. 

(75) Simmons, quotes the case in which H. M. observed the preva. 
lenceof such recommendations by courts-martial, in the Imdy of their 
proceedings, where the sentence is discretionary with the courly i^ not only 
irregular in itself, but most embarrassing to the sovereign, who is alone 
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4. Rule Proposed. That a recommendation to mercy 
by any court-martial^ requires a majority of the court to 
concur therein. That where the whole court concur, the 
word “ ‘unanimously’’ may be expressed therein. That if less 
than the whole concur the number concurring shall be expres¬ 
sed thus : '‘12, 11,10, 9,8, 7 out of 13 officers concur in the 
above recommendation,^^ to be signed by the president 
(76). That the recommendation in all cases be written below 
the sentence; leaving space between it and the sentence, for 
the confirmation or otherwise of the sentence. This is 
ordered for the Bengal army. 

to judge whether the circumstances of a case, when considered with the 
general good of the service, can admit the exercise of mercy in the con. 
firmation of a sentence." 

(76) The recommendation to mercy in the case of Adml. Byng, was 
included in the sentence, the president signedand the junior mem. 
her last. Delafons, p. 293—“ In the Navy the president and members, 
all sign the sentence." ' 



CHAPTER II. 


PRECEDENTS. 


A. 

Account-Book (printed) of soldiers, evidence in favor 
of a soldier^s services. G. O. C. C. 27th (K. T. 25th) Oct. 
1836. 

Act Criminal for the East Indies, (9 Geo. IV. 
c. 74)—Mr. Advocate General Pearson (Calcutta) of opinion 
that " Courts-martial at this Presidency have been consider¬ 
ed as • courts of justice within Mr. PeePs act.” (Ans. to 
J. A. G.’s Lr. No. 2688, 25th .July, 1831.) 

Address —On any point should be in writing as, observed 
by a J. A. ^‘The court may, perhaps, lose some part of 
what is offered to it.” The court ordered all addresses to be 
in writing. Trial of Capt. Blake, 47th N. I. p. 198. (G. O. 
C. C. 1st December, 1832.) 

Adjournment —May be by letter from the president 
when he is prevented from attending. Capt. O^Hanlon's 
trial, (G. O. C. C. 23rd Oct. 1835.) 

Adjutant of the Day —’If sick and unable to attend, 
should send a medical certificate. (G. O. C. C. K. T. 20tb 
April, 1831.) 

Army Agents —Have refused to furnish information re¬ 
garding off-reckonings, observing, “^as weshould not be jus¬ 
tified in furnishing a copy of the accounts of any person who 
entrusted his concerns to our care; without his sanction.” 
Trial of Col. Burgoyne, in Ii*eland, p. 81, Appx. No. 3.) 

Alien Law— Does not apply to India—so decided in the 
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famous General Martin case—(Judgment of the Lords of the 
Judicial Committee of the Privy Council delivered by Lord 
Brougham on 22nd Feb. 18^7.) 

Ai*r»EiAij—^From a detachment to a general court, in the 
case of Gunner John Lowe, 2nd Co. 1st Bn, Artillery. 
(G. O. C. C. 8th Jan. 1821.) 

Appiioval— In the case of a king’s officer tried in Bengal, 
the Commander-in-chief in India having left India, the « 
proceedings are sent to the Commander-in-chief at Ma¬ 
dras (or senior king's officer in India)—trial of Lieut. Col. 
W. H. Dennie, C. B. H. M.’s 13th Lt, Infy. (G. O. C. C. 
28th (K. T. 15th) July, 183«.) 

Assam —Commissioner has civil and criminal jurisdiction. 
'Be^n. XX. of 1822 gives the powers of a judge of circuit 
within the district inhabited by the Garrow mountaineers ; 
subject to the control of the Sudder Nizamut Adawlut; but 
exempt from the authority of the code of Regns., except 
where their principles may be applicable to his proceedings.” 
(Lr. J. A. G.’s O. 1st September, 1828.) 

Auctioneer —1. By circular No. 823, War Office, SOth 
December, 1837, the N. C. O., <Jr soldier acting as, may 
receive commission from £2 to £5 per cent.; according to 
the greater or less degree of trouble and responsibility, 

may be paid to him, and charged in the statement of the 
accounts of the deceased, annexing the man’s receipt for the 
amount and your ^ei'l^ifica’te that his employment was most 
beneficial for the estate, &c.” (To Cbmmanding officers of 
Pcffis.) 

2. Staff Serjt. Howarth was employed, as auctioneer, to 
sell the effects of the la^ Capt. S. and was deficient, said by 
the J. A. G. (Lr. No. 2055, 11th August, 1829) ^^to be a 
civil, not a militAry, offence, a breach of trust,” and (Lr. 
No. 2081, 28th August^ 1829) '^Capt.' B, the immediate 
. Commanding officer of Seijt. H,, was not exercising his 
military functions, in ndfillilig the request of Brigr. L. to 
obtain from the serjeant his accounts as auctioneer. I doubt 
if ►he could be corivicted of disrespect lo Capt. B., if he de¬ 
clined obedience.” 
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B. 

Bayonets—( or side arms). Order against soldiers wear¬ 
ing them off duty; to wear the bayonet-belt when dressed 

in regimentals. (G. 0. H. G. 15th November, 18370 


c. 

Cadet —Mr. Henry Medland, 2nd Bn. 21st N. I., was 
tried in Fort William, and dismissed the service. (8th 
November, 1813.) 

Canteen Fund —Commanding officers of Regts. respon¬ 
sible for any expenditure not in conformity with the regu¬ 
lations. (G. O. C. C. in 1. 29th October, 1836.) 

Certificate — (medical) of witness informal rejected 

159), trial of late Lieut. Col. Hunter. (G. O. C. C. 
^th October, 1834.) 

If prisoner sick, a certificate to be sent; p. 310, idem. 

Of member sick, certificate to be sent. (G. O. C. C. in 
I. 20 April, 183L) 

Challenges of members —On the trial of Seijeant Simon 
Johnson, H. M.*s 59th Foot, the prisoner was asked if he 
had any challenges, he replied None,’ but said “I have 
always understood that not more than one-third should be 
from the corps to which the prisoner belongs. Covrt' 
decided the objection to be insufficient; of thirteen there 
were seven officers from his Regt. (Ajjfpoal, G. (5. C. C. 
3rd (K. T. 3rd), AprU, 1822.) 

By Atty. General of those jurors related to the deceased. 
( Celebrated trials, vol. v. 129.) 

By prisoner, and afterwards by crown. (Celebrated trials, 

vol. ii. p. 297.) 

Character o/ prisoner —Where an officer calls witnesses 
to character, such persons not bemg gentlemen, the J. A., 
or court may inquire as to their situation in life, &c., as u'as 
done in the case of Lieut. P. Dick, 47th N. I. (G. O. C. C, 
6 th Feb. 1835.) 

The cltaracter of a prisoner may be inquired into after 
CECording previous convictions, as was. done in the case of 
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Private Peter Day, 44th Foot. (G. 0. C. C. K* T. 27th 
t)ctober, 1834.) , 

Documents regardmg the character of an officer tried have 
been sent by him to the president^ by whom they, have been 
transmitted to the J. A. G. after the court had closed and 
taransmitted their proceedings. Case of Capt. Foord, late 
Paymaster, 16th Foot. (G. O. C. C. K. T. 8th Aug. 1836.) 

Charges, additional by Court. Where a prisoner obtain* 
ed leave to quit the court and did not return, an additional 
charge was ordered by court, “ for having gone to Dum-Dum’’ 
(having temporary leave to leave the court). Court opened, 
and proceed to hear evidence on this charge. * Mr. Hospi¬ 
tal steward J. W. Tibbets, tried in Fort William. (G. 0. 
C. C. 1st February, 1831.) 

Charges W'here charges were defective, the 

J. A. G. recommended the court to adjourn ; which they dm 
accordingly. Trial of Lieut. Col. (afterwards Sir) Geo. 
Wood, Isi Bn. 19th N. I., Fort William, 21&t October, 1802. 
(G. O. Capt. Genl. (Wellesley) 22nd November, 1802.) 

Children (female) abusing —There have been several 
cases of men trying to have connexion with girls under the 
age of ten years, (indeed under the age of seven years.) In 
all such cases there should be a court of inquiry, and a report 
made, before trial, that the girl is capable of being examined 
on oath; for as observed by the J. A. on one trial—“ It 
having been declared by the twelve judges that no hearsay 
evidence can be given of the declarations of an,in(ant, who 
hathnot^capacity to be sworn; and having nqothec’evidence 
to produce, 1 declare the prosecution clqse'd; iuid, qall upon 
the prisoner for his defence.” The couk had been Adjourned 
for the J. A. G.’s opinion, who in reply to the J. A. observ¬ 
ed (Lr. No. 1321, J. A. G. O. 28th Oct. 1836), that the 
court must proceed with the trial,—the prisonei^ having 
pleaded, being entitled to the judgment of the court; 
which, in the circumstances you report must obviously be an 
aequittal.** Tliesc cases are seldom published to the army: 
aqd never should be. 

Clubs. Laws, regardinst—%\x ^ W. Follett, Solr. Qenl. is 
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of opinion that money cannot be voted by two^thirdst or by 
any majority, for purposes not connected with the affairs of 
the club, {V. S. Club): A majority had voted £300 to build 
churches; the minority objected~oveiTuled. All must agree. 
(Bengal Hurkaru, 30th Sept. 18370 
Commanding Offscers — 1. The Commander-in-chief 

» j 

has observedfin one case There exists a practice in the 
Bengal army, which H. E.', would be very glad greatly to 
diminish : a practice much developed in the case of Lieut. 
Oeils, 60th Regt., as it has been in very many others which 
have comt^before the Commander-in-chief. The practice 
he alludes to, is that of Commanding officers having recourse 
to written and official communications, through their Adjt., 
to the junior officers, upon the most trivial occasions.” 

^ 2. “ The Commanding officer and his juniors appear as if 
they were always standing on the defensive, one against the 
other; and their relative feelings seem to be quite different 
from those to which. H. E. was accustomed when he was 


a Commanding officer.” 

3. “ He cannot see any reason why this should be so j 
or why, on ordinary occasions, a Comg. officer should not 
Call before him, an officer whose conduct is unsatisfactory, 
and make known his disapprobation, by word of mouth, to 
the party concerned ; without commencing a correspondence 
through the Adjt., and thereby making others acquainted 
with, and witnesses to, the errors of one of the palsies; 
when no such exposure seems necessary.^* 

4. H. E. is of course aware, that eases wUl occur where 
such correspondence is indispensable ; but many have come 

before him in which he is persuaded that harmony^ and even 

« 

discipline, would have been much better - maintained by 
abstaining from the official correspondence alluded to. He 
requests that officers at the head of Regts. will pay attention 


to what he has said on this subject.^ ** 

Comrades dislike to give evidence against each other —The 
Duke of Wellington observes in a letter, (6th March, 1^0,) 


to C. Stuart, Esq. r,egarding crimes committed in Portugal— 
^ One' of them (causes) Rndoubtedly is, the disinclination of, 

s 2. ■ 





the people of this country to 8ti>8tantiato upon before a 

court-itaaTtid, tbeir complaints of the conduct of the soldiers, 
witboQt which it is well known that it is imposnble for me 
to punish them: the coni^uence is, that the criminals are 
tried, and acquitted for want of evidence ; fsr it is in vam to 
expect evidence of an ovtfoge Jrom the comrades of the soldier 
who has committed it” (Despatches, by Giyrwood, vol. y. 
p. 530.) 

Conduct nnbecomii^ the character of an officer and a 
pentlemm —^Where an officer said that “ debts contracted, 
unaccompanied by fraudulent, or false, pretends, or under 
condition of payment on a certain day, did n* render it a 
military crime, or unbecoming the character of an officer 
and a gentleman, or bring it within article 70th of the 
Articles of War (all crimes not capital, &c.] nor could he find 
in the M. A. or Articles of War, any offence described as 
‘ conduct tending to lower the character of British officers in 
the opinion of the Natives, and that the conduct of an officer 
in private life, is most certainly not subject to control by 
military jurisdictionthe J, A. G. observed, that “ Al¬ 
though the accusation has arisen out of a suit before a court 
of requests, the award of the tribunal can in no way be 
touched or set aside in a pecuniary or dvil point of view by 
the present proceedings, which must necessarily have sole 
and undivided reference to the means by which that suit was 
'defended, as far as the honor and character of a British 
officer and gentleman are thereby involved” {maHnff false 
receipts). The Commander-in-chief in India (Genl. Sir H. 
Fane, t^c.) remarked that—^*It is to be hoped that such 
opinions are not very current amongst the officers of the 
army in India: every act unbecoming the character of an 
officer and a gentleman, is a proper subject of a military 
charge. He is much mistaken, who drcijKM that he may 
run into debt beyond his means for making is^phyment, and 
may leave his station while under such circumstances, and 
thiii occasion his own' name and thpt of his Regt. to become 
topics for scandal and reprobation; without his blooming 
fully amenable to military jurisdiction, and liabik tb punish* 
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mentf^ Case oflieut* and B. Capt Mackenzie^2nd Queen^a 
Regt. of Foot. (G. O, C. C. in I. K* T* 9th ?«or* lj836.) 

Conduct (if Junior to Ms Commanding officer. The Duke 
of Wellington, ia a letter tef an officer, (I8th Aug. 1811,) 
observea-^^* It appears that you unagine that you have reason 
to complain of an order issued by your Commanding officer. 
Major Genl. and you have remonstrated upon this order. 
1 put out of the question, for the present, the consideration 
of the justice or injustice of this order, or whether you bad 
ground, or otherwiSb^ to remonstrate, as bearing in no 
manner upon the case. It is obvious that if you address 
your superior officer upon any subject, you must make use 
of respectful terms, afld must avoid the use of those 
which are offensive. This necessity exists in the common 
intercourse of life, in which nothing offensive is tolerated, 
either by the i*ules of society or by the law; much less 
is any thing offensive allowed in the intercourse among 
military men, particularly in the communications of an 
officer, of whatever rank, to his Going, officer, (totally desti¬ 
tute of foundation” and that it is the reverse of what has 
,been stated” and “ if allowed to remain on record, it will be 
a gross injustice to yourself and the Regt.) I would also 
observe, that the use of these expressions was entirely un¬ 
necessary for the purpose of your remonstrance; your 
legitimate object in that remonstrance was to show M^jor 
Genl. C.—that he was mibtaken|^ and that his order ought 
not, to have referred to the — Regt.; you were to effect this 
object by the papers which you enclosed, and to add your 
comment upon these papers was not necessary for your pur¬ 
pose ; but when those comments were conveyed in offensive 
terms, it would appear that theyswere added only for the 
purpose of offending. On this ground I am most anxious 
that you should not appear before a Genl. court-martial 
on such a subject.'* (Despatches, by Gurwood, vol. viii. 
pp. 199,200.) 

Confession —As observed by Lord Bacon, and certainly 
confession, as it is the strongest foundation of justice; so it 
• * f Appears to have been the Comg. officer of — Regt. 
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it a kihd 'of cOi^er-stone> whereupon justice and nierc}r may 
(Vol. iv. p. 457 .) 

Cimfeaiion before #ria^—Thurtell and Hunt were tried, at 
Hertford, for the murder of Mr. Weare, January, 1824; they 
were found guilty; Thurtell was executed; but Hunt, in 
Consequence of the pledge made before his confession, was 
sent to the Hulks at Woolwich, and afterwards to N. S. 
Wales. (Celebrated trials, vol. vi. p. 555.) 

Confirming Authority, The. Duke of 

Wellington in a letter to Lieut. Col. Close, (13th June, 1800) 

, adds in a P. S. —“ I shall be obliged to you if you will desire 
him (Major C.) to quiet them (the court) by assuring the 
officers that in case of any irregularity in their sentence, 
the responsibility for it will rest upon me, who must con¬ 
firm it; and must order it to be carried into execution." 
(Despatches, by Gurwood, Supplt. to vols. i. ii. and iii. p. 95.) 

Convictions, previous —If the prosecutor be present, 
he should give them in, and not the J. Advocate; after 
finding guilty he should say, “ You are at liberty now to offer 
any, &c." (Lr. J. A. G. No. 185, Aug. 2nd, 1833.) 

Convictions by Supreme Court —In the case of Private 
Thomas- Jones, H. M.’s 31st Regt. tried for military crimes, 
on the 27 th March, 1838,'at Dinapoor —among other convic¬ 
tions—one for a robbery committed at Madras, and tried 
there by the supreme court (while he belonged to another 
Regt.) on the 18th April, 1827, was admitted; the conviction 
I was obtained, through the D. A. G., at Madras, from, the 
Clerk of the crown. (Confirmed, G. O. C. C. 17th (K. T. 
13th) April, 1838.) 

Copy ofGenl. Orders —Where an officer was tried upon 
charges arising out of the^ trial of his Commanding officer on 
charges exhibited by such officer against his superior, the 
printed G. 0. publishing the tria! on the Commanding 
officer, was produced to the court by the J. A. as promulgat¬ 
ing the finding and sentence (rtprrimand). Trial of Capt. 
. J. S. Marshall, 71st N. I. (G. 0. C; C. 14th March, 1835.) 

Correspondence— ^On the trial of the late Lieut. Col. 
Hunter, at Meerut, (p. 2^) correspondence, not received as 
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evidence^ ,vas aUowed ^ be attached to the proceedings in 
the Appendix. (G. O.^C. C.25th Oct.,1834.)—;See Condwt. 

—1. Military, and non-^military, should not be 
in the same charge. (G. O. C. C. 21st (K. T. 14tb) 
May, 1835.) 

.2. Con^mitted at Dinapoor, tried at Agra by order from 
the Commander-in-chief. (G. O. C- C. 22nd July, 1836.) 
Where officers, or soldiers are removed to another division, 
or district. Sir C. Morgan., J. A. G., said, “ he does not 
become amenable to the latter for any offence he may have 
committed in the former. A special warrant must be issued 
to bring him to trial.” (Note to Tytler, p. 218) but a G. 0. 
answers the same purpose ; and saves trouble. 

3. Out of the Provinces —(Saugor), All offences, not 
military, and not under Regn. XX. of 1810, as cognizable by 
courts-martial, commited by Native soldiers, retainers, and 
camp-followers, at Saugor, are cognizable, alone, by the 
civil power established within that territory by Regn. VI. of 
1831. (Lr. J. A. G. No. 369, 28th Dec. 1832). See Assam. 

4. Regulations and Orders for the Army, 1837—1. “No 
soldier should unnecessarily, be brought before a court-mar¬ 
tial, and the Commanding officer of a Regt. should be 
guided in hisdecision upon this point by the character of 
the individual, his conduct, the nature and degree of the 
offence, its prevalence at the time in the Regt., and also by 
the probability of conviction” (p. 248). 

, 2. “There is not any point on which the General Com- 
mandiug-in-chief is more decided in his opinion, thant hat 
when officers are earnest and zealous in the discharge of 
their duty, and competent, to their respective stations, a 
frequent recurrence to punishments will not be necessary^' 
(p. 250). 

, 3. “ Too much attention cannot be paid to the prevention 
of crinres. The timely interferent^ of the officer, his personal 
intei;course and acquaintance with his men (which are sure 
to be repaid by the soldier’s confidence and attachment); 
gnd above all, his personal example, are the most efficacious 
means of preventing military offences” (p. 250). * 
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warranted in applying to th^ Genl. o£&cer Commanding the 
district; brigade; or garrison; for authority to try dtsertiTB 
by Regimental courts-martial; it not being intended to 
include the crime of desertion in the description of' offences 
which in certain cases may admit of less serious notice;’ 
(sec Article of War 85;) and which it may be advisable to try 
by Regtl. courts-martial” (p. 251). 

Cboss-examii{ation^ —1. On Admiral KeppelPs trial 
(p. 137); a witness before his cross-examination wished to 
have his evidence in chief read over to him. The court 
resolved that he should not he allowed. 

2. Cannot enter into new matter —On Adml. Ke^^eWs 
trial (p. 323); the court resolved that the prosecutor, ** Has 
no right; upon the cross-examination of witnesses; to enter 
into new matter; but must confine himself to such facts as 
have fallen from the witness on his first examination by the 
prisoner. And therefore that the question now standing 
upon the minutes; is not a proper one.” 

Council of War —1. From the court of inquiry held 
on the conduct of Lieut. Genl. Sir J. Mordaunt, in 1757, 
it appears (p. 73) that the instructions were; that If neces¬ 
sary cmmcils of war of the four principal officers of the sea 
commanders; and an equal number of our principal land 
commanders; including the Commander-in-chief of the sea 
and land forces; (except in cases of operations by sea or 
land, only (not conjoint) it not being meant (unless conjoint 
operations) to have conjoint councils of war)—and all officers 
to be aiding and assisting, with their advice, when called on. 
The majority of voices shfdl determine the'tesolutions; apd 
in case the voices shall* happen to be equoi, the president 
shall have the easting vole.V 

2. by (p. 113) the Council of War. Qn. ''Whe¬ 

ther it is advisable to land the troops, to attack the forts 
leading to^nd upon the mouth of the river Charente 

Yes. No. 

Col. Geo. Howard. Hon. Major Genl. Edward 

ICapt. Geo* Rodney. Cornwallis; but afterwards 
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Rear Adttd« B^dricik. acquieaotd the ma- 

Rt. Hon. Hen. Seymour '' jority. 

Conway. 

V. Adml. Knowles. 

Sir Jno. Mordaunt^ (C. C.) 

Sir Ewd. Hawke, (C. C.) 

CouxsBiit AND Attoenby—A re allowed to a prisoner, on 
application to a court-martial;—ease of Major H. D. Coxe, 
25th N. I. (0. O. C. C. 27 th Dec. 1834); and other cases. 

2. On both sides. On the trial of Lieut. Bellaris, of the 
marines, both parties were assisted by professional men 
(U. S. Gazette, 9th Feb. 1837.) 

CouET OF Inouirt in favor of the accused made kwown-^- 
The Duke of Wellington in a letter to Secy, to Government^ 
Bombay, (22nd October, 1803,) writes : “ I therefore most 
anxiously recommend that ample justice should be done to 
Capt. B., and that if the Hon’ble the Govr. in council should 
agree in opinion with me upon this subject, he should give 
orders that a copy of this letter should be published in or¬ 
ders by the Commanding officer in Guzerat/' An order was 
issued by Government stating that an extract of his letter 
stands after the proceedings of the court of inquiry, which 
include the other extract to which his observations make re¬ 
ference. (Despatches by Gurwood, vol. 1. pp. 461-2.) 

2. Proceedings of, have been sent with those of the Cfenl. 
court-^martial. In the case of Gunners Desmond and Alex. 
McDonald, 4th Company, 2nd Battalion, Artillery, tried at 
Kumal; for “ attempting to drown; with intent to murder.” 
(G. O. C. C. 1st Aug. 1836.) 

3. H^d regarding a case before a Court of Requests, It 
appears from the proceedings of the Genl. court-marBal 
(p. 127 ) that an officer was examined who had been amem*^ 
bet* of a court of inquiry held “ to investigate some points 
connected with a suit l^efore the Court of Requests^ ’ Case 
of Lieut, and Bt. Captain Mackenzie, 2nd, or Queen’s 
Regt. of Foot at Bombay. (G. O. C. C. in I.. K. T. 9th 
Nov, 1836.) 

T 


V 





4. P/iedfcft false statements made beferek An officer ^ed 
for tnaKing a false statement beforeta court of in^vy; and 
afterwards denying he had done so. (6. O. C. G. 28th 
Dec. 1836.) 

Court-martial —1. “Care is to be taken that theminutes 
of the proceedings of all courts-martial be fairly and accu¬ 
rately recorded^ in a clear and legible hand, without erasures 
or interlineations; the pages of the minutes are to be num¬ 
bered, and the sheets (when more than one) are to be stitched 
together. The General Commanding-in-chief will hold the 
president responsible for this, and as the minutes in mauy^ 
cases come under his personal inspection, he has thus an 
opportunity of judging for himself, and his opinion of the 
ze^ and general attention of an officer to his duties will be 
materially influenced by his strict observance of these instruc¬ 
tions.” {Regns. and orders for the army, 1837, p. 246.^ 

2. Members not to go on leave, till confirmation. “ Con¬ 
siderable inconvenience having occasionally arisen to the 
public service, from officers, while members of courts-mar¬ 
tial, having been permitted to embark with their regiments, 
or to go on leave of absence, before the proceedings have 
been confirmed, the General Commanding-in-chief desires 
that the officers of the army may be reminded, that they are 
not competent to apply for leave of absence from their 
Regts. until the proceedings of the court of which they form 
a part are finally disposed of. General officers in command 
will give their particular attention to this subject, and in 
case of any pressing necessity calling for the services of 
officers so situated, a reference must be made to the General 
Gommanding-in-chief, .jtbrough the Adjutant General, if at 
home, or if on foreign stations, to the General officer com¬ 
manding, before they are permitted to go beyond the reach 
of a call for the re-assembling of the court.” (Regns, and 
^ders, p. 247 J 

3. District courts-martial. “ The proceedings of a dis¬ 
trict or garrison court-martial, if the Regt. is in Great 
Britain or Ireland, are to be transmitted to the General 
officer cxHnmanding the district, and the sentence awarded 



Prededmt$. 


139 


is in no case to 1)6 carried into effects until it* has received 
his sanction and confi^ation. If the Begt. is not under 
the orders of a General officer, the proceedings are to be 
transmitted to the Adjt. General, for the approval of the 

9 

General Commanding-in-chief.’’ 

4. If the Regt. is on a foreign station, the proceedings, 
in like manner, are to be submitted for the approval and 
confirmation of the General or other officer vested with 
authority to confirm the sentence.” 

f - 6. “ The proceedings of general and district or garrison 
courts-martial, after they have been duly confirmed, are to 
be transmitted to the J. A. G. in London.” 

6. ** General or other officers in command who have 
authority to approve and confirm the sentences of courts- 
martial, are to be very particular in stating, at the end of 
the proceedings, their determination in each case, and the 
manner in which the case is disposed of.” 

7 . Returns. “ The monthly and half-yearly returns of 

courts-martial, which are required to be rendered by each 
Regt., and regimental depot, are intended to afford the 
means of- bringing under view the extent of crime, and the 
offences most prevalent in every corps.” {Regns. and 
orders^p. 247.) s 

8 . Punishment. “ Just discrimination should be used by 
the court in applying the quantum of punishment, whether 
corporal or other, to the nature and'degree of the crime, so 
that its award may be final and carried into effect; it being 
indisputable that crimes are more effectually prevented by the 
certainty than the severity of punishment, and that decision 
in the superior will at all times ensure subordination in the 
inferior.” 

9. Locality and Climate. The nature and extent of 
punishment, particularly of solitary confinement and hard 
labor (no hard labor in India), must of course vary accord¬ 
ing to locality^ and particularly according to climate, as. 
extremes of heat and cold equally prescribe caution. But it 
is very desirable that these punishments should not be 
extended too far. Turn months’ solitary confinement may 
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be considered sufficient in most cases^ and su* months* 
mjprigomeni, with hard labor, equa^f so. Men sentenced 
tq hard labor at the head'qoarters oif corps, must be closely 
confined when not at work, and commanding officers will 
exercise their discretion with respect to allotting a* portion 
of the peidod to hard labor and the remainder to drill, thereby 
keeping up the habits of soldiers, and imposing upon the 
prisoner the necessity of cleaning his appointments when 
drilled. During hard labor in barracks, or elsewhere, the 
men while at work should be kept separate, as much as 
possible, to prevent conversation, and all communication 
with them, not absolutely necessary.** (Regns. and orders 
p. 249.) 

10. Partial remission of punishment. “ Submission, quiet 
and orderly conduct, and proof of contrition while under¬ 
going punishment, should, unless the crime has been of a 
very aggravated character, be favorably considered. In the 
case of district courts-martial, the commanding officer may, 
if he should sec reason, recommend a partial remission of 
the punishment, to the General officer who approved the 
sentence. In the case of regimental courts-martial fipproved 
by himself, he has the power of using his own discretion.** 

11. Certificate of health—before solitary confinement. 

Courts-martial, befoi’e passing sentence of solitary confine¬ 
ment, hard labor, or indeed any other, should ascertain that 
the sentende can be duly carried into effect. With this view 

• a certificate from a medical officer, of the prisoner’s actual 
state of health, should be required by the court, and attached 
to the proceedings; and if a public prison is to be resorted to, 
it is in the power of the court, or of the commanding officer 
(if by the sentence the decision is left to him, which may in 
general be advisable), to fix upon that place of imprisonment, 
the regulations /of which appear best calculated to answer 
.the ob^t of the court.** (Regns. and ardatp^^p* 250.) 

12. (until further.orders.) ^*May 
be applbd to the following offences only :** 

< le/. Mutiny, insubordination, and violence, or mdalper 
edforing violence to superior officers.’* 
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2nd. ** Draakennesa on duty.'* 

3rd. Sale of^ or yaking away with arma, aminunition, 
accoutroxientS; or necesaariea; stealing from comrades | or 
otiier disgraceful conduct.” 

13. Medical officer. ** No punishment is to be inflicted 
but in the presence of the surgeon^ or of the assistamt sur- 
geon, in case of any other indispensable duty preventing the 
attendance of the surgeon. 

14. No second infliction. “ The infliction of corporal 
punishment a second time under one and the same sentence, 
is illegal. The culprit is, therefore, to be considered as 
having expiated his offence when he shall have undergone, 
at one timcy as much of the corporal punishment to which he 
has been sentenced, as, in the opinion of the medical officer 
in attendance, he has been able to bear.” 

15. Deserters. “The operation of marking a deserter 
with the letter D (in terms of the 11th clause of the mutiny 
act) is invariably to be performed under the personal superin¬ 
tendence of a medical officer.” (Regm. and orders, p. 252.) 
The circular. War Office, 8th April, 1829, directs General 
officers to require, (in the case of a district court-martial,) 
of the court, their reasons for not sentencing the prisoner to 
be marked with the letter D: but in India it is not the 
custom to add this punishment. 

16. Date of confirmation of district courts-martial. Or¬ 
dered by Cir., No. 642, A. G. II. M.'s Forces, 11th June, 
1832. Required to be noticed in the monthly returns of 
eourts-martial. The same should be done with regard to 
Regtl. courts-martial: as the sentence is reckoned from the 
date of confirmation. 

Court of Rbouests, (Insolvent^ —1. In the matter of 
—- Becher, where the insolvent, an officer in the army, had 
been directed to pay one-third of his pay and allowances to his 
assignee, and he urged his inability to comply with the 
court’s order, alleging that “ the paymaster had deducted, and 
is deducting one-half of his pay, to satisfy decrees of a 
mUtary court of request, although the debts for which the 
decrees were made^ had been inserted in his schedule” An 
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«{>plioation vm made for an attachment agmnet Lieut. Bi 
The court took time to consider. Justice Mall^ now 

j^onounced his decifion, that the deduction by the pay* 
master is illeffol; the decrees of the miUtary «ourt having ao 
effect after the insolvency.^’ (Supreme Court, Calcutta, 
June, 1837.) (Englishman, ^th June.) 

2. Pensioned Officers, It has been stated that an officer 
removed to tbe'pension establishment is wholly independent 
of military law. “The military pay and allowances from 
which the deductions by the military court of requests were 
ordered, having ceased ; Mr. L. cannot pay from what he 
does not possess; and a civil court alone can now affect his 
property from pension or estate.’^ (Lr. J. A. Q. 0. No. 
253, to A. G. l/th Oct. 1833.) 1 apprehend, that, as to 
debtSi he would be amenable to the miUtary courts of 
requests, under the following words of section 67, of 
4 Geo. 4, c. 81 —“ or other persons amenable to the pro¬ 
visions of this act, or resident within the limits of a military 
cantonment, shall be cognizable before a court of requests com¬ 
posed of Mily. officers and not elsewhere.*’ And I apprehend 
that even the debts of a civil servant of Govt, can be brought 
before such courts (those of merchants are) ; the object in 
using the words or resident within, &c.’^ being, I conceive, 
intended to make those amenable, who live under the pro¬ 
tection of a military cantonment; and to protect sutlers 
and merchants supplying the troops, &c. See Proceedings. 

Court closed to deliberate —1. On one occasion the 
J. A. smd in closed court that “ yesterday owing to the doors 
not having been closed during its discussion, the purport had 
been made public, and spoken of out of court: court decided 
on taking better precautions.^^ (p. 39.) Lieut. Col. Dennie’s 
frial, at Cawnpoor. (G. O. C. C. in I. 28th (K. T. 15th) 
July, 1836.) In India in the hot weather when the doors 
are shut the heat of a room is very oppressive. The only 
remedy is to have a rope passing through the wall to pull 
the punkha by. 

2. In cases of trial for an unnatwred crime. “ The 
i^ciatiog J. A. 6. wrote (Lr. No. 142,30th Mmrch, 1^35) 
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fo thi Adji. 6enl.,that in such cBses> the seAtence need ttoi 
be published in G. O. ^ and the Ih-esident may fdrbid the 
stteudance of ‘pereons unconnected with the trial/* and 
added: *^It would be expedient to recommend to Govt, 
that he be diseharged the service ; as was done in the cases 
of Gunners Shaw and Smith, in July, 1831.** At the 
trial of the prisoner referred to, all unconnected with the 
trial, were directed to withdraw; and the J. A. had a copy of 
the above opinion sent to him; which was read to the court, 
and entered. 

3. Call evidence. On the trial of an appeal from a Regtl. 
to a general court-martial, at Dinapoor, (Sei^t. Simon John¬ 
son, 59th Foot,) it is recorded (p. 71)—‘^Resolution of 
the court. The appellant having stated facts in his address 
whidh, if substantiated, the court consider would affect the 
validity of the proceedings of the Regtl. court-martial, called 
evidence on those points, and which having established the 
truth of the assertions, they deem it requisite to submit 
their proceedings, at this stage, to the opinion of H. E. 
the most noble the Marquis Hastings, the Commander-in- 
chief, as to how far the evidence invalidates the proceed¬ 
ings of the Regtl. court-martial.** Appeal not sustained. 
(G. 0. C. C. 3rd April, 1822.) 

4. Conduct of witness. It is recorded on one trial (p. 385) 

(G. O. C. C. 10th Aug, 1822), “ the evidence given by wit¬ 
ness as affecting the comfort and respectability of Mr.- , 

court deem it their duty to send an attested copy of it to 
H. E. the most noble the Commander-in-chief, with a letter 
from the president, explanatory of their object in doing so.’* 

Custom— 1. On the trial of Major Matthews, for mak¬ 
ing false musters, and overdrawing in the pay abstracts of 
the corps he commanded, a question was put the answer to 
which might criminate absent persons (p. 19); it was recorded 
tha^ “the court resolve to receive evidence as to the pre~ 
valence of any custotn generally; but not to go into any 
particulars” (G. O. C. C. 26th Jan. 1820.) 

2. Lord Racon said, “ where the law appears contrary, 
cannot control law; which doth not at all infringe the 
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mte of optima legum mterpres eonmetudo; for uaag«* ma;f 
expound law^ though it cdnnot o^’er-rule kw.” {Bacon, 
TOl* iv. 283.) 

D. 

Dates— Construction as to, the officer under trial said, 
(p. 19) “From July to the month of Nov. 1831, by common 
acceptance embraces only the months of Aug., Sept, and 
Oct., the word ‘ inclusive’ being always used if meant to 
include July and Nov” It is recorded that ^^the court de¬ 
cide that, ‘ the months of July and Nov. are not included.^ ” 
(G. O, C. C. 30th Nov. 1832.) To have excluded July, the 
word “from and after” in a legal sense, should have been 
used. From July to Nov. includes July ; but not Nov. 

Debts due by others to debtor — “ The debts of officers in 
the cantonment, are not considered goods according to the 
act of parliament; that I think the officers cannot be com¬ 
pelled to pay them except to the sutler himself; and 
that the staff-officer could not give a sufficient acquittance 
against a future demand from the sutler.^’ (Lr. J. A. G. 
30th May, 1829.) 

Defence of same officer on former trial —1. “ Capt. 

P. O^Hanlon, 1st Cavalry, was tried (G. O. C. C. 23rd Oct. 
1835) for publishing in the Meerut Observer, a letter con¬ 
taining false and unwarrantable imputations affecting the 
characters of Col. Reid and Capt. Scott”—as there was no 
proof of the publication he was acquitted. He was after¬ 
wards tried (G. O. C. C. 31st Dec. 1835) for having been 
“ made officially aware of the publication of a letter, &c. in 
the newspaper denominated the Meerut Observer of the 
23rd April, 1835, which letter was signed * Pringle O'Han¬ 
lon/ and purported to have been written by him to the Editor- 
of the paper, for the purpose of being laid before the public, 
and which contained, &c.; and after being so made offici^ 
ally aware of the said letter, Capt. P. O’H. never offered 
any contradiction to, or disavowal of the same, but allowed 
the said letter to continue to appear before the army and 
the public as written by him, Capt* P. O^H., to the great 





detriment of the said GdL S. R. (his former commanding 
officer)j and the said Qapt. J. A. S—: such conduct being 
unbecoming the character of an officer and a gentleman, 
and subversive of military discipline.’^ (Found guilty of 
conduct unbecoming the character of an officer only.) 

2. On the second trial (p. 137) the J. A. sworn, it is 
recorded, produced Capt. O’H.’s defence before this court 
at his late trial (17th Oct. 1835, and subsequent days)—also 
his observations in reply and the sentence {finding') of the 
court; “ the proceedings I hold in my hand are the same 
which were submitted from this court to the consideration 
of the Commander-in-chief.” 

Deserters transferred to the Navy —Desertion was very 
prevalent during the peninsular war; the object being to 
obtain fresh bounties. The Duke of Wellington writes to 
Vice Adml. the Hon. G. Berkeley —“ Lord Blantyre has 
written to me to propose to transfer to the Navy a boy by 
the name of John Fraser, who is so prone to desertion, that 
they cannot keep him with the 42nd Regt. I have sent him 
to the Provost at Lisbon ; and if you have no objection to 
taking him, I request you to desire Genl. Peacocke to send 
him on board any ship you please, and I will discharge him 
from the 42nd.” (Despatches, by Gurwood, vol. viii. p. 151.) 
It would be an excellent plan to sentence deserters to serve 
in the Navy as marines or sailors. It would be a much 
more disagreeable sentence than that of transportation, and 
save expense to Govt. It would check desertion more than 
any other punishment. 

Discipline, opinion of N. C. 0. as to —On the trial of 
Lt. Col. Dennie, H. M.’s 13th Light Infantr}’^, it is recorded 
(p. 251) regarding the 26th charge: court closed—“ Another 
N. C. O. having been brought forward on the part of the 
prosecution, to give evidence on this charge, the court 
objects to receive further evidence from N. C. 0., or privates 
touching their opinion of the discipline of the Regt. The 
court will receive any testimony given by officers” (G. O. 
C. C. 28th (K. T. 15th) July, 1836.)' 
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tiotJB’tti-^Lord Bacon said, Mark, whether the doubts 
that arise, are only in cases not of <»rdinary experience; or 
which happen every day. If in the first only, impute it to 
the frailty of man’s foresight, that cannot reach by law to all 
cases; but, 'if in the latter, be assured there is a fault in the 
law.” (Bacon, vol. iv. 366.) 

Drttnk on duty— 1. Capt. Whittam, H. 3rd Regt. 
(or Buffs) was tried for being drunk on duty on a parti¬ 
cular day. It is recorded on the trial (p. 75)— de/encCf 

(question to the Surgeon) Did you feel it your duty to 
communicate to Capt. W. that his indisposition proceeded 
generally from his excess in drinking, and that if he expected 
health he must refrain from it Over-ruled—“ cannot be 

allowed at this stage of the proceedings; the prisoner’s 
general character and habit not being under examination.” 

(G. O. C. C. 5th (K. T. 2nd) May, 1834.) 

2. The rule of law is —“ It would not be allowable to 
shew, on the trial of an indictment, the prisoner has a gene¬ 
ral tendency to commit the same kind of offence.” (Phillips’s 
Law of Evidence, vol. 1. p. 170.) Whereja character is to be 
given on a trial for such an offence, the prisoner’s character 
for sobriety would be of use to him. 

Drunken Soldiers —In the case of Gunner John French, 
3rd Co., 3rd Bn. of artillery, the Commander-in-chief 
remarked—‘'In the evidence given before this court, it 
appears that when the prisoner was before Lieut. B., for 
examination, on the morning subsequent to his confinement, 
his appearance was such as to occasion the Lieut, to ask a 
Serjeant whether the prisoner was in a fit state for examina¬ 
tion ? The seijeant replied, * perfectly* but added, ‘ he is 
stupid from the effects of liquor* In answer to a question 
put by the J. A. ‘Was the prisoner laboring under the 
influence of liquor >’ the Lieut, replied, ‘ he was sick, but 
he was perfectly in his senses.’ Now, the apjlearance of the 
soldier and his richness, are facts. The state of his senses 
but an inference. 'Hie Commander-in-chief is therefore of 
Opinion, that the examination of the soldier took place too 
<^ariy ^ after his excess; and that it trohld have been more 
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proper had it been deferred till his perfect sobriety was 
indubitable. The period allowed for, such purpose, should 
never be less than 24 hours. Under these circumstanced 
the Coromander'in-chief remits twelve months of the punish¬ 
ment awarded {two years) by the court.(G. O. C. C. 
16th Jan. 1838.) 

UuEJC—Lieut. James Keating, and Lieut. P. R. Jennings, 
H. M.'s 13th Light Infantry, were arraigned as follows: 
Charge. For conduct unbecoming the character of officers 
and gentlemen, in a quarrel with Capt. E. C. T. IQ. Hughes, 
of artillery, wherein Lieut. K. was principal and Lieut. J. 
second; in having, on the 15th Oct. 1837, refused to retract 
an insulting expression applied, on the morning of that day, 
by Lieut. K. to Capt. H., though they ought to have been 
satisfied by written and verbal assurances from Capt. H., 
that Lieut. K. was totally mistaken and unwarranted in his 
suspicions that Capt. H. had acted towards him with caprice 
and incivility, in consequence of which unjustifiable conduct 
a duel took place on the evening of the same day, in which 
Lieut. K. mortally wounded Capt. H.”—Guilty, and dis¬ 
missed from H. M.^s service. (G. O. C. C. 24th (K. T. 
22nd) Nov. 1837). The court recommended Lieut. J. to 
mercy, and he was pardoned. 

E. 

Escape op Felon—retaken —Read the record of the 
conviction by which he became a Felon. (Celebrated trials, 
vol. iii. p. 387.) 

Evidence, Statement of prosecutor made so —On the 
trial of Lieut. Genl. Sir J. Murray with his consent, Adml. 
Hallowell who had made a statement, swore to it; the J. A. 
remarking (p, 194), “ As there might be some doubt as to 
what should appear upon the minutes, I have requested the 
Admiral to mark all such parts of his statement as he meant 
should be his evidence; and the statement,, so marked, has 
been, shewn several days ago to Sir J. Murray: 1 would 
merely now request Admh H., to point out such parts as he 
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intends to be his evidence, and that will be entered as lua 
evidenee, separately upon the procee^ngs 

Execution of his ovfick^ oh Duty, (in the)-^l. It 
has been observed tha^ ** according to the conatructioit of 
the Advocate Genl. it would be necessary, in order to satisfy 
the words of the article * in th6 eaiecution of his office* that 
an officer should be, not only on duty, but (using the words 
citedfirom Capt. Hough, (1^6,) p. 86) should ‘feel himself 
called upon to act; give an order; or command anything 
not to be done.^ From this construction, an officer or sol¬ 
dier might stab the Commander-in-chief in his tent without 
incurring a capital punishment/* (Lr. J, A. G. 0. (No. 
1751) 16/A Oct. 1828 to A. G.) 

2. In one case (Private Rogers H. M/s 44th Foot) it 
was stated, “ That a man asleep, and without accoutrements, 
and without any guard under his command, cannot be con¬ 
sidered within the meaning and intent of the M. A. ‘ as in 
the execution of his office/ The prisoner, a private, at 
midnight, fired at, with intent to murder Seijeant Clarke, a 
N. C. O., who was on the night-watch; a specific duty, 
assumed to embrace the protection of the repose of the sol¬ 
diers/* The J. A. G. denied this doctrine. (J. A. G. O. 
Lr. No. 2054, 11th Aug. 1829.) 

3. The 1st clause M. A. and article 11th of the Articles 
of War, should include this clause. “ Officers, N. C. O., 
commanding guards, &c. though not under arms at the time 
the act sliall be committed; Commanding officers, Adjutants, 
Capts, of troops or companies, Capts. or subalterns of the 
day, Serjt. Majors, orderly Serjts., Serjeants commanding 
guards, &c. (and all other persons who are considered to be 
on duty by military usage) shall always be deemed to be on 
duty while holding such office; and further that if any such 
superior officer shall be killed, or wounded, while on any 
SUcH duty, in such a manner as would, otherwise, constitute 
ther crime of murder, or wounding with intent, &c.—^then, and 
in'every such ca8e,^i^ person offending shall be tried by a 
jBeul. court-martial for the crime of nmtiny** 

4. An officer of H. M«*8 67th Foot, was in I815, while 
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b command of the main«guard at Cawnpooi^ and while 
asleep in the guard-r^m, shot by the sentry on duty, and 
killed on the spot. soldier was tried for murder hy the 
supreme court (Calcutta). If such a crime were committed 
within 120 miles of Calcutta ; l^e offender would not, now 
even, be tried by a Genl. court-martial; but if committed at 
any place above 120 miles, he would be. It is proper for the 
sake of discipline, to make such crimes cognizable by court* 
martial. See Mutiny and Mutinoits. 

F. 

Forfeitures, over and above former —Private John 
Brann, H. M.’s 13th Light Infantry, tried for being drunk, 
&c., was sentenced to be deprived of one penny a day of 
his pay, over and above any former forfeitures of his liquor 
money or pay, for a period of two (2) years.” (G. O. C. C. 

10th (K. T. 7th) July, 1837.) 

G. 

Garrison —Where an officer was in the garrison of B(m- 
hay, the Commander-in-chief addressed the Govr. requesting 
him to give directions, that Capt. Mackenzie, (2nd or 
Queen^s Regt. of Foot,) might be ordered up from the gar¬ 
rison, to appear before the court of requests at Poonak.’’* 
(G. O. C. C. in I. K. T. 9th Nov. 1836*.) 

General Court Martial —^Trial of Gunner John 
Gregory, Madras horse artillery, tried at Mhow, by a court 
composed of Madras and Bombay officers, (three of the 
former and twelve of the hitter.) G. O. C. C. 9th Nov. 1819; 
and on the trial of the late Cornet Ferret, 3rd Bengal cavalry 
at Prince of Wales’ Island, 15th July, 1816, there were 
eleven of the Bengal; two of the Madras; and one officer of 
the Bombay army. 

-H. 

Hospital * case book— The Commander of the Forces 
observed in 'the case of Ghinner John French, 3rd Co., 3rd 

* If a genend courf-martlRl^were to be held in Fort WUi^aiti, the 
saactfoo of the iSereraoir ht Obtained, prefilmia. 
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battalion of artiller^^'^ There U%n objection stated in these 
proceedings to the hosjntal case-boolf^ being received in. evi¬ 
dence. The M^or G^eral conceives that it was competent 
to the medical officer to refer to the book, to establish the 
case of the prisoner in hospital; and that the book is admis¬ 
sible evidence in the cases of the patients therein recorded/’ 
{G. 0. C. F. Sept, 1834.) 


I. 

■6 

iDBNtITY—On the trial of Gunner Michael Foran^ 2nd 
Co.j Snd Bn. artillery, a doubt (p. 43) existed as to the man¬ 
ner in which he should be identified by a native witness. 
The court adjourned and a letter was sent to the Magistrate 
whose reply was next day read to the court. “ The court 
decide that the prisoner fhis irons beinp taken off) be made to 
stand amongst a number of other men” (Europeans) and 
the witness be desired to point out the person who assaulted 
him. Paunch Cowrie, Gwalla, points out the prisoner from 
among three Europeans, who are made to stand together 
in court, all similarly dressed.” (G. O. C. C. 28th 
May, 1835.) 

iNauEBT—Where the jury thought the mother who had 
killed her daughter was insane, the Coroner said that was 
not one of the points of their inquiry. Verdict, wilful murder 
by Mrs. Rockliffe, of her daughter Mary Anne, at ’ Horn¬ 
church. (Globe, 25th Oct. 1836.) 

Interpreter—S ee Judge Advocate, No. 5. 

Irregular Horse —1. It is said—I have alwaj's 
understood that tlie irregular horse were exempted from 
inquiry before courts-martial into minor offences, which were 
always settled in the corps. 1 conceive all soldiers in the 
pay of the state amenable to the laws in force for the disci¬ 
pline of its military establishment, unless specially ex¬ 
empted.” (Lr. J. A, G. (No. 2432) 4th Oct, 1830.) 

2. It has been remarked that It is notorious that our 
system of corporal punishment has been the great obstade 
to the Patan entmng our regular oavdry'f-^personal correc- 
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tioA id in use among them (irregular hmtse) under their ovm 
internal arrangement ^lled “ tseerhmg** 

3. By G. O. C. C. 2l8t June, 1837* it is intimated that 
Government hav^ sanctioned emmiswma being granted to 
the native officers of the " heal horse.” 


J. 

JunoE Advocate, wishing a witness not in the list —1. 
On the trial of Ensign James Thompson, 67th Foot in Fort 
William, the J. A. G. (p. 66) submits that the name of 
Lt. and Adjt. G. is not in the list of witnesses for the prose^ 
cution; his evi^nce will afford material information. Lieut 
G. is called by the prisoner, but his examination may not 
afford the J. A., the power of cross-examining him to the 
particular points on which, it appears from Col. P.’s evi¬ 
dence, he can depose. The J. A. submits to the court, 
whether, for the court’s own satisfaction, Lieut. G. should 
not be called. Court determine J. A. shall summon Lieut. 
G. examined (p. 72). Fort William, 11th Sept. 1818.* 

2. Producing papers is sworn. The trial of Captain 
P. O’Hanlon (G. O. C. C. 31st Dec. 1835); and many other 
cases. 

3. Defended by Court. On the trial of Major (after¬ 
wards M. G. Sir) J. Macdonald, it is recorded (p. 100), 
the court enter a remark —“ receive the paper which is 
recorded only that the sense they feel of its gi'oss impropriety 
may be the more fully manifested. The court are of opinion 
that the paper is an undeserved attack on the J. A.” Fort 
William, 19th Oct. 1795. 

4. Challenges a memher. Where a member declared that 
from previous knowledge of the^circumstanceS of the case, 
‘‘ he feels such an insurmountable prejudice in favor of the 
prisoner, as to make him wish to decline sitting as a member 
of the court” (no challenge by prisoner): Court cleared ,— 
decided thkt the cause was insufficient; the J. A. recorded, 
** for the reason assigned by the member, I feel it my duty 
to challenge the member:” (court cleared). Co«r/inform 
Lieut. A. that they tmnsider the J* A.'s cause of challenge 
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sufficient. Trial of Ideut. Pownaliy 2nd Bn« !^6tb N. I. at 
Mhow, 4th Sept. 1820. , , 

' 5. As to interpreters. Where the J. A* has a doubt as 
to the correctness of the interprethr’s t|pnSlation or inter- 
pretation^ he has so expressed himself—trial of Capt. Blakcy 
47th N. I. (p. 279)) and the court made a minute (p. 282) 
that the interpreter “ to give a faithful) he need net give an 
exact) literal) translation; but) of course) he must be liable to 
be called upon to explain) literally) any expression or vrords 
which the court) or the parties) may consider not satisfac¬ 
torily translated. If the interpreter first makes himself 
master of the questions; the court think Im will facilitate 
his labors.” fG. 0. C. C, \st. Dec. 1832.) 

6. Admissions by. On the trial of Seijeant IvesoO) 2nd 
Co.) 2nd Bn. artillery) the prisoner) before pleading) said 
(p. 20) he required witnesses now up the country. The 
J. A. G. recorded, (p. 24) “ Having now heard the circum¬ 
stances to which the prisoner wished to call the absent 
witnesses, I have no hesitation, on the part of the prosecu¬ 
tion, in admitting) in full, the facts he expected their 
evidence to establish. (He then pleaded not guilty.) 
G. O. C. C. 28^A Dec. 1827. 

7. Ploa in bar r/ trial. On the trial of the late Cornet 

Perret, 3rd cavalry, he refused to plead except in bar of 
trial; six pleas given in and answered by J. A. The pleas 
detailed the accusation not to be cognizable by military 
law; J, A. said) 1. '^Scandalous and infamous conduct was, 
writing a letter to Mrs. B., the wife of Mr. B. of P. W. 
Island) written with a view of inducing her to swerve from 
her duty.^’ 2. " Having in the above letter thrown out un¬ 
founded insinuations ten^g deeply to affect the character 
of the Rev. Mr. H.” At Prince of^Wcdfes* Island, 15th 
July, 1816. . 

8. Witnmes. Names of, to be Mk^e top of each page 
in margin, (iir. No. 135, J. A. Gv22Dd June, 1833.) 

9. Civil <0cer. The J. A. G. wrote, I have sub¬ 

mitted to H. ihe Commandeisrin-chief) that " the J. A. 
heiujg. a* man, does notibriug him wader the articles 
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of War for ttcts done in the capapitjrof J. A,, which is a civil 
oflSce.” (Torckler v. J*ahner.) Lr. J. A. G. to Advocate 
Genl. No. 2492^ of 1830. 

10. PaymuateTy officiating as. Gn the trial of Major 
J, Anderson, Ceylon Rifle Regt., at Colombo, lOth April, 
1837. E- Fugion, Esq., paymaster, H. M.^s 58th Regt. 
ofliciated as J. A. (Ceylon Chronicle, ^rd Mfiy, \S3J.) 

JuBjsDiCTiON—1. Natives of India. ^^IfMr. B-, 

band-master, 16th N. I., is a native of India, he is not ame¬ 
nable to a court-martial.*^ (Lr. J. A. G., No. 

193,13M Aug. 1833.; The G. O. C. C.’6th .Tuly, 1802, by 
Lprd Lake, uses these words, that All drummers, fifers, and 
soldiers of every description professing the Christian religi¬ 
on, whether born in Europe or in India, and without refer¬ 
ence to their parentage, be tried, on any crime of a military 
nature, by coMxi%-martial composed of European commis¬ 
sioned officers only.” The object, clearly, was, that they 
should be tried by Christian and not by Moosulman and 
Hindoo officers. The order does not apply the European 
Articles of War to them—we cannot apply them by intend¬ 
ment—the order is express. The construction by the G. G. 
of India in council, on the anti-flogging order of Govt. 
No. 60 of 1835, 24th Feb. 1835, is communicated in a cir¬ 
cular from the Adjt. Genl., No. 1714, 20th October, 1837> 
that Corporal punishment by the lash is not among the 
punishments that may be awarded by a court-martial, or 
inflicted on drummers and musicians attached to any part of 
the native army.’’ 

2. Pensioned officer. ‘‘Mr. L-, late of 1st N. I., 

now removed to the pension establishment, is wholly in¬ 
dependent of military law.’* (Lr^J. A. G. No. 253, 17^A 
Oct. 1833.; 

M. 

Manslaughter —Section 56 of 9 Geo. iv. c. 74 udes the 
words ^^feloniously stricken, &c.,*’ as applied to manslaugh¬ 
ter. Gunner N. Carrolen, 4th Co. 3rd Bn. artillery was 
charged “ with tnanalaughtery in having, &c. feloniously and 

X 
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wilfully-killed, &c.” The court found him guilty, with the 
exception of the words feloniously and wifuttyJ’ The 
Commander-in-chief disapproved of* the proceedings, and 
remarked : “ Because the court, having taken on itself the 
decision of a question of law, instead of having permitted the 
exposition of the law given by the D. J. A, G. to guide it, 
has committed the error of finding the prisoner guilty of 
manslaughter, with the exception of the ■words ‘ feloniously 
and wilfully,^ the first of thi se words being indispensable to 
define the crime of manslaughter. Thus the court has 
affirmed the crime, having abstracted the essence which 
constituted the crime. If the act was not ‘ feloniously’ 
done, the crime charged was not committed.” (G. O. C. C. 
2^th March, 1838.) In the case of Bombardier Silke, artil¬ 
lery invalids, (G. O. C. C. 2Gth August, 1837,) the court 
rejected the word “wilfully.” Upon which the J. A. G. 
wrote (Lr. No. 178, 6th Sept. 18.37), “ there was an incon¬ 
sistency in rejecting the word ‘ wilfullybecause an act 
committed ‘feloniously,’ must liave been committed wil¬ 
fully.” In the case of Lieut. V. (G. O. C. C. 6th Oct. 1837), 
the court likewise rejected the word “ wilfully.” By the 
act referred to, the word “ feloniously” is legally required. 

Member —1. Lieut. Col J. J. Bird, invalids, Comg. a 
provincial batthlion, was a member on the trial of Major 
Mathews, 9th N. I. (G. G. C. C. ‘26th Jan. 1823,) 

2. New Member. If there be a new member, he is 
sworn ; but the old members need not be resworn. Trial of 
Ensign Cockney, 26th N. I. (G. O. C. C. Ath Jan. 1828.) 

3. Several absent. The court should adjourn. At a trial 
in camp before Bhurtpoor, owing to changing ground, the 
court were reduced from fifteen to nine membei’s. Tidal of 
Capt. Wiggins, 31st N. I. (G. O. C. C. 18<A Feb. 1826.) 

4. List of, sent to prisoner. In the case of late Cornet 
Ferret, 3rd Cavalry, tried at Prince of Wales’ Island, 16th 
July, 1816, a list of the officers available there, was sent to 
hi|*i by the Adjt. Genl. (Lr. No. 469, 8th Feb. 1816) j hoping 
he would not, on slight grounds, object to any. See Courts- 
martial. 



Precedents. 


f 


155 


Mess —“ Officers who, from their religious scruples, are 
unwilling to assemble, with their comrades, would do well 
to consider how far they would not better consult their own. 
happiness by retiring from the Regt., than by serving 
where, in the discharge of their duties, they must constantly 
be required to do that to which their feelings are opposed. 
That officers should absent themselves from mess, and live 
in their rooms, the master general cannot allow. He there¬ 
fore cautions those who persist in so doing, that they must 
expect to be selected for detached stations, instead of being 
permitted to continue in their present quarters, and by their 
example, lead others to adopt a line of conduct which must 
be most prejudicial to the service.” ( G. 0. XAth Nov. I83t>, 
by order of the Master General of the Ordnance.) 

Minute by Court —read to the parties. Trial of late 
Lieut. Col. J. Hunter, (p. 447 regarding the reply.) G. O. 
C. C. 25th Oct. 1834; and other cases. 

Mvrdeb., judgment deferred —1 . On the trial of Peerbux 
for the murder of Oajagar, who was found guilty, his Lord- 
ship said that although it was usual to pass sentence imme¬ 
diately, yet in this case he should not do it at this time; the 
prisoner however would do well to prepare for the worst. It 
appears that there were some other parties then in custody 
for this horrid affair, on whom several articles of deceased^s 
property were found; and who will be brought up for trial 
in the course of the sitting of the court, (iiupreme Court, 
Calcutta, 2nd August, \93i7.J 

2. Death by Law, but still voted. On the trial of Private 
Philip Stapleton, 44th Foot, for murder, the J. A. G. wrote 
(Lr. No. 2077? 24th Aug. 1829).—‘‘The Commander-in- 
chief desires the court may be re-assembled, and that, as 
Judges, they may pronounce the sentence of the law, on the 
crime they have found by their verdict as the new 

statute (9 Geo. iv. c. 74) not having made any alteration in 

the proceedings of courts-martial.” See Remission of death 
Under Pardon. 

Mutiny AND Mutinous, di/ferewee between —1. In the 
case of Private Edward Byrne, 38th Foot, for mutinous 

X 2 
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conduct. Having delibetatcly entered the room of Asst. 

^ Serjeant Ifctajor Goold, 38th Regt., in the left wing 

of the barracUSj ahd lattempivig td assassinate the said 
A.’ S. M, Goold, by stabbing }iim when asleep with a bayonet, 
and khaVing further tried to repeat the stab when seized by 
the Assistant Serjeant Major 

2. The Advocate General CMr. Cutlar Fergussonj was 
of opinion that “ the 5th article of the 2nd section of the 
Articles of War (now Ai'ticle 11th) absolutely requites the 

' person against whom the outrage, contemplated by the 
enactment, may be committed, to be bond fide in the execu¬ 
tion of his duty, and that however clear the conviction, that 
the attempt made by Edward Byrne upon the life of Asst. 
Seijt. Major Goold arose out of a diabolical feeling of 
revenge for fancied wrongs, inflicted when in the execution 
of his (Sprjt.’s) duty, and that consequently the outrage was 
committed against the office, rather than against the indivi¬ 
dual; yet that no interpretation can make out that individual 
to have been in the execution of his duty, at the time and in 
the situation in which the attack was made upon him.” 

3. The Offg. J. A. G. in his letter (No. 743, 25th July, 
1823) to the Military Secy, to the Commander-in-chief, 
obsei'ved —“ In addition I would beg to offer to H. E.’s 
consideration, that the,words ‘ in the execution of his duty,* 
are not to be found in the charges against Byrne, and to 
submit whether they would not be essentially required to 
bring him under the peril of the article in question.” 

4. “ Mr. F. thinks that although the provision of the 
2nd article of the 24th section of the Articles of War (now 
article 70th) was certainly meant to apply to offences of a 
lighter nature; it may be considered as applicable to the 
offence committed by the prisoner; and I therefore respect¬ 
fully suggest that the court having jurisdiction in the case-- 
the charges containing a military offence—the proefeedings 
being regular, and nothing but the sentence erroneous; a 
revision of that sentence appears to be the ipost advisable 
courfiie to be pui^ued under all circumisitances.” (G. 0. C. C. 
2CfA ^epL 1823.) See Execution of his office, 
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N. . 

Nebmuch —^‘Should the ofiTence have been committed 
in the territories of a foreign powei“ beyond the boundaries 
of the British cantonment, and, consequently', the limits of 
your command—the court-martial Would have no jurisdic¬ 
tion, (prisoner the subject of a foreipn state) —the proceed¬ 
ings of the native Genl. court-martial not confirmed.’^ (Lrs. 
J. A, G. No. 130, 18/A June, and No. 240, 30/A Sept. 1833.) 

Newspaper—1. The case of Colonel Vans Kennedy, 
publishing a letter in the Englishman regarding his removal 
from office. (J. A. (j. Bombay army,) H. E. the Com¬ 
mander-in-chief in India, in conclusion, obscr\es-r-/^ On a 
consideration of the whole published letter, be offers his 
advice to the army not to follow the examples which Col. 
V. K. has thought proper thus to lay before them : but rather 
to profit by them, as affording instances of conduct which 
should be carefully shunned by all thqse who desire to 
prosper in their profession.^^ 

2. The Commander-in-chief cannot conclude, without 
expressing his decided opinion, that this sort of exparte 
publication, which is calculated (and probably intended) to 
derogate from the character of a superior officer of the army, 
and in which the Colonel imputes ^e.xtreme injustice’ ta 
some person or persons, is not calculated to do good, or to 
lead to just'conclusions; and, therefore, is little becoming 
‘any officer, but more especially one of high rank in the army, 
whose experience should have taught him better.” 

3. “ H. E. will not fail to make known to the Hon’ble 
Court of Directors, through the Supreme Government, his 
view of such proceedingsand how much he deprecates 
publications which are calculated more to excite dissa¬ 
tisfaction in the army than to do any public service.” 
(G. 0., C. C. m I. 13/A Oct. 1836.) 


o. 

Oaths ; when to kiss the ^ihle —1. On the trial of Pa¬ 
trick Connolly, H. M.’s 13th Eight Infantry. Tlie Adjutant 
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of the Regt., as prosecutor, objected that the members 
should kiss the Bible after the words, ‘‘ you shall well 
and truly try and determine, &c. so help you God,^' that he 
had always seen it done twice in H. M.’s service. The 
J. A, Sciid that the Bible was kissed only once, and after the 
Words “ bO help me God.” The J. A. reading the previous 
words ‘‘ you shall well, &c. so help you God,” to the mem¬ 
bers. The court decided in favor of the J. A. (G. O. C. C. 
21.'/ (if. Tt 18/A) June, 1836). Tytler, p. 230, say^s, The 
words of the charge given by the J. A. are ‘you shall well, 
Ac. so help ijou God.^ The words of the oath are ^ / do 
swear, &c. so help me God.^ 

2. Omitted to be recorded. Where it had been omitted 
to record that the J. A. and interpreter had been sworn— 
the J. A. G. wrote to say —“ If an omission, to/•ecort/, with 
the sanction and in the presence of the president, the facts. 
If the oaths were omitted to notif)'^ the same.” ('Lr. 
J. A. G., No. 330, 9/A Aug. 1834.) 

OiUKCTiONS by prisoner, &^c .—Should always be recorded. 
Ii in offensive language feuch parts should be expunged. 

Oi PJCER, Character of a deceased officer vindicated — 
]. The Duke of Wellington, in a letter to the Secy, of Govt. 
Bombay, 9th Nov. 1803, thus wrote regarding a deceased 
officer who had been in charge of the commissariat —“ Un¬ 
fortunately for the service, the gentleman against whom 
these accusations have been made was killed at the battle of 
Assye, otherwise I should not now be obliged to write his 
defence. This officer was notoriously the most humane and 
gentle towards the natives of any I have y^et seen in this 
army; indeed, this virtue was cariied to an excess in his 
character, that might almost be termed a fault.” 

2. “As the officer is killed, his character cannot be 
entirely cleared from the stigma recorded respecting it, on 
the authority of the lowest and vilest men in society. But 
1 can safely say, that as far as 1 can answer for another man, 
these depositions do not contain one word of the truth: 
excepting that the deponents deserted from the service.” 
(Despatches, by Gurwood, vol. i. p. 495.) 
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Pardon, revoked — ■*! . The court, in setting aside the 
first charge, have entertained the erroneous opinion, that a 
pardon once granted cannot be revoked, in which Major 
Genl. Wade cannot agree; as a pardon granted under a cer¬ 
tain supposition at the time, by the granter, that the person 
to whom it is granted is sincere in what he says, and that 
person feels he receives his pardon solely from the supposed 
sincerity of his speech ; the pardon becomes loid, the mo¬ 
ment his insincerity is known.” (Trial of Lieut. Fleming, 
22nd Foot, Isle of France, 14/A March, 1811.) 

2. Pardon, in felony, not by Commander-in-chief. In 
the case of Lieut. W. Y. Torckler, late 4th N. I. tried for 
“ having unlawfully, maliciously, and feloniously, fired a 
loaded pistol, or two loaded pistols, at Lieut. P. G. of 
the' same Regt., with intent to murder the said Lieut, G.” 
The sentence of the court was '^to be hanged.” Approv¬ 
ed, (signed) Dalhousie, Commander-in-chief. Remarks. 
“ Taking into consideration all the circumstances attending 
the case of this unhappy man, the Commander-in-chief is 
willing to extend to him the powers of mercy which are 
entrusted to him, and in. that feeling remits the sentence 
pronounced.^’ (G. 0. C. C. 25/A March, 1830). On the 
17th Jan. 1831, Lord Dalhousie wrote to the Right Hon’ble 
Sir J. Beckett, Bart., J. A. G. as follows ; I remitted the 
punishment. It is now understood the pardon of feloAy, 
although the conviction be before a court-martial, does not 
exist in the Commander-in-chief.” In the case of Gunner 
Samuel Frith, convicted of murder and sentenced to be 
hanged, the Commander-in-chief recorded, Under the 
suggestion of the G. G. in C. I remit the punishment of 
death awarded arid direct, that he be transported beyond 
the seas, as a felon, for the remainder of his life.’^ (G. 0. 

C. C. 24th August, 18370 

* PnBA OP Guilty —rl. On the trial of Private James 
Williams, European Regt. for desertion, the J. A. G. said he 
recommended the prisoner to plead guilty’* “ The only 
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groupds for the advice which is often given to a prisoner 
to withdraw it rest on the hope that the consequence of an 
investigation of his conduct might be, the unexpected dis* 
closure of circumstances tending, either to invalidate the 
testimony adduced in support of the charge, or to extenuate 
the guilt it implies, in the event of its being substantiated’^ 
not in this case.” Tried at Fort William, la/ April, 1816. 

2. Paper delivered bejore Plea. On the trial of Lieut. 
Col. Dennie, H. M.’s 13th Light Infantry, he gave in a paper 
containing seven objections. CG. 0. C. C. in L 28/A (K T. 
15//i) July, 1836.) And several other cases. 

3. Desertion — Plea, absence without leave. A gunner 
tried in Fort William, Thomas Fit/ Simmons, 6th May, 
1819, and other cases. 

4. President dying — proceedings not signed. The 
DuUe of Wellington writes to the J. A. G. 4th Nov. 1812, 
that the “Proceedings had been closed, and after the 
sentence had been .agreed to, and copied fair, but had not 
been signed by the president (Major Genl. Le Marchant) 
when he was killed—I desired Lieut. Col. Dalbiac, the next 
senior officer, to sign in presence of the court; owing to the 
situation of the army, the court could not then be conveni¬ 
ently assembled; and Lieut. Col. D. being sick, I have now 
ojdered that the proceedings might be signed by Major 
Gordon the next in seniority to Lieut. Col. D., and request¬ 
ing J. A. G. to take the pleasure of H. R. II. P. R.” {De¬ 
spatches, by Gurvjood, vol. ix. p. 530.) The Articles of War 
should make it “competent to the president or senior officer 
present, to sign, &c.” to provide for the case. 

Prisoners—- Under sentence of imprisonment march with 
their regiment; and undergo the remainder of it on arriving 
at the next, or new, station, &c. The time on the march 
being counted as part of the sentence. (G. O. C. C. 7th 
(K. T. '2nd), and 14/A Nov. 1836 J 

Proceedings Detachment, court-martial on Warrant 
officers —1. “The proceedings of detachment-courts-mar- * 
tial, held on Warrant officers, are to be forwarded by the 
General officer under whose aathority they may have been 
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heW, through the Adjt. Genl/s department, to be reported 
to H. E. the Commai^der-in-chief, in conformity to article 
^iv, of section 14 of the Articles of War for the Hon’ble 
Company’s army.” * 

2. *‘The Adjt. Genl. of the army having received the 
commands of H. E. the Commander-in-chief, will return 
the proceedings, together with such observations as may 
have been made, to the General officer under whose orders 
the court had been held, for the purpose of the sentence 
being promulgated.” 

3. ‘‘That officer will subsequently cause the proceedings 
to be returned to the Adjt. Genl. of the army, with a view 
to their being placed in deposit in his office.” (G, 0. C. C. 
\Qth Aug. 1837.) 

Prosecutor —^The circular J. A. G. No. 178, 15th June, 
1832, directs “the J. A. to submit the expediency, ^enera//y, 
of the Commanding officer of the prisoner’s Regt. (where 
the crime is of a general nature) being the prosecutor. On 
the trial of Gunner D. Collins, 1st Co., 3rd Bn. artillery, it is 
recorded—Col. F., Commanding 3rd Bn. aitilleiy, deputes 
Lieut. H. A., acting Adjt. of the Bn., to act as prosecutor; 
and he is present in court for that purpose.” (G. 0. C. C. 
Qth Oct. 1835.) There have been several similar cases, but 
there is no order to depute. 

2. Commander-m-chiefj as. H. E. Lieut. Genl. Sir J. 
Keane, K. C. B., and G. C. H. Commander-in-chief of the 
Bombay army, was prosecutor on the trial of Bt. Major Jebb, 
40th Foot. The proceedings were confirmed by the Right 
Hon’ble Lord W. C. Bentinck, Commander-in-chief in 
India. (G. O. C. C. in I. K. T. 19th March, 1835.) 

3. Prosecutor sick. On the tria> of the late Lieut. Col. 
Hunter, the prosecutor 414 Defence) was sick and absent; 
but the court proceedJl without him. (G. O. C. C. 25th 
Oct. 1834.) And several other cases. 

4. Prisoner objects to prosecutor being in court. On the 
tAal of Bt. Capt. Kyan, 2nd CSavy., he objected to his 
Commanding officer remaining in court, during the examina¬ 
tion pf witnesses—ovet-ruled. (G. O. C. C. 28th Dec. 1816.) 

Y 
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5. A4ft. Cfenl. of a divuim. On tibe trial of the Com¬ 
manding officer of . 't- h. D. this Adjt. 6enl. of the Qnd 

divuion^ was appointed prosecatoT) by order of the Duke of 
Wellington. (Despatches, by Gurwood* vol* ix. p. 61S.) 

PnosEcnrioN—1. Sick toUnets abient. On the trial of 
Lieut. Col. Hunter, it is recorded (p. 298), " Prosecution 
closed except the evidence of Lieut. B., 71et N. I. sick. 
JDtfenee begins, and (p. 400) Lieut. B. afterwards exauuned. 
(G. O. C. C. 25th Oct. 1834.) 

2. ^ Closed — Prosecutor's address. On the trial of Capt. 
Blake, 47th N. I. aftfer the prosecution was closed (p. 370) 
the prosecutor made (p. 371) a short address. (G. O. C. C. 
1st Dec. 1832.) 

Q* 

Questions —1. The questions to each witness (whether 
by prosecutor, prisoner, or court) are, usually, numbered 
1, 2,3, &c.; the same course for the defence. If the trial is 
a short one, it is not usual, nor necessary to do so. In 
committees before the Houses of Parliament, the questions 
are numbered from 1 to-and that is not a fresh number¬ 

ing for each witness. 

2. Must answer, though liable to Civil action. The House 
of Lords on the trial of Lord Melville, called upon the 
judges for their opinion. Four were of opinion, that a witness 
was not compellable to answer any question, the answer to 
which might subject him to a civil action : the other judges 
together wil^ the Lord Chancellor and Lord Eldon, were of 
the contrary opinion. (6 vol. Pari. Deb. pp. 234, 245) Phil- 
lipps on Evid. vol. I. p. 264, note.) See, Private Conver¬ 
sation,*’ Index. * 

3. De bene esse. Such questions must be with the 
consent of both parties. They are put to witnesses at a 
^distance; ot^ who are about to leave station, &c. (Cir. 
No. 2485, J. A. G. 22nd Nov. 1830, by order of€iovi.) 

4. To lay ground for putting. Where the prisoner, in 
<m>8s-exaimnation put ^is question---^* Did Mr. 

^e» ihform you whi^ provocation he had given to Mr. W., 
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and if wbat was it he Itatjsd V* (p* )^) /. A. Before this 
question be puty lieut should be ashed if he did give 
any such infocmation ta ^e witness. Qn. “ Did you'inforna 
Lieut. S. ihat nightTrial of Lieut. Whitaker^ 16th Foot. 
(G, O. C. C. 17th (K. T. 7th) July, 1830.) 

R. 

Rb-bxamination —^On the trial of Private Wm. Manning, 
I6th Lancers, Meerut, 8th Feb. 1830 (never published); the 
J. A. insisted on his right to re-examine upon new matter 
elicited by a question put by the court. 

RhMiseiON qf eetUence^ln the case of Gunner Samuel 
Frith, Ist Troop, 1st Brigade H. A. tried for murder, it is 
recorded in G. O. Under the suggestion of the Right 
Hon^ble the Gov. Genl. in council, 1 remit the punishment 
of death awarded against Gunner S. F., and direct, that he be 
tranBpo]r*'’ed beyond the seas, as a felon, for the remainder 
of his life,” ( concurred in by the Gov. Genl. of India in 
council.) G. O. C. C. 24th Aug. 1837. 

Revision as to recommendation —On the trial of Lieut, 
of—Dragoons, the Duke of Wellington, wrote to the 
president of the Genl. court-martial (15th Sept. 1810), 
It is always my wish to attend to the recommendation of a 
Genl. court-martial, but 1 am desirous that the court should 
re-consider their recommendation. It appears founded solely 
on the length of his confinement, which, 1 must observe, has 
been in arrest at lai^e. This length of confinement has 

been owing in a great measure, to Lieut.-himself, 

The extent of the service on which the army is employed, 
and the difficulty and inconvenience of calling officers from 
their duty in one part of the army to attend as witnesses 
upon a trial in another, was the cause of continued delay in 
bringing Lieut. to trial: and I would beg the GenL 
court-martial to observe, that if length of confinement is 
considered and admitted as the ground of recomiueadation in 
this instance, it ought in every one, in which the public 
convenience may render tthe delay of the trial of an officer 
necessairy.^' (Despatches, by Gurwood, vd>. vi. p. 419.) 

Y 2 ^ 






Sauoob~-^' All offenees> not mlJiitary, and not ni^er 
Regn. XX. of 1810, as cognizable by court>marti^> com¬ 
mitted by native soldiers, retainers, and camp-followers, at 
Saugor, are cognizable alone by the civil power established 
within that territory by Regn. VI. of 1831.” (Lr. J. A. G. 
No. 369, 28th Dec. 1832.) 

Sentence —1. A sepoy of the Madras army, for shooting 
and killing a havildar in the execution of his duty, was 
sentenced to be hanged, and further after execution, in 
order to mark the sense which the court entertains of the 
atrocity of the prisoner’s crime, that his body be suspended 
in an iron cage, on some conspicuous spot in or near the 
cantojiment of Cannanore.” Madras, 16th Aug. 1836. Con¬ 
firmed by the Commander-in-chief. 

2. Protest against. On the trial of Lieut. Fast, 59th 
N. 1. five members protested against the revised sentence. 
The court consisted of sixteen officers. The protest was 
illegal—as no minute can be recorded unless the majority 
concur. The sentence was vitiated, owing to the illegal 
division of the votes. (G. O. C. C. 19th Dec. 1833.) 

3. How remitted. A sentence, the Duke of Wellington 
observed (30^A May, 1812), should not be —“ remitted, to 
depend upon theirfuture behaviour’*—irregular—should have 
been either punished or pardoned ; pardoned if put on duty 
since their conviction.** (Despatches, by Gurwood, vol. ix. 
p. 193.) 

SEBVniEo/Cfldc^—“Mr. (thelate Capt.) Smalpagewhen 
appointed a Cadet of Cavalry, commenced the service 
afresh** (formerly in the Infantry). His brevet of Captain 
cancelled. (No. 183 of 1825, G, O. G. G. in C. 17th June, 
jl825.) 

Stoppages /or stolen property —“ Mr. Advocate General 
Pearsootia of opinion, that the prisoner’s pay cannot be stopped 
V) compensate the loss (theft); but that the actual property 
Identified before the courts should be restored to the owner. 
(Case of a soldier, or person receiving pay from a pttfaAic 
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establishment.) Lr. J. A. G. to Adjt. Qenl. No. 2354, 16th 
July, 1830. 

By section 110 of tfie act 9 Geo. iv. c. 74, restitution of 
propei-ty is directed, if the owner prosecutes to conviction. 

T. 

Trust, Breach o;^The J. A. G. writes to the Commander- 
in-chief —“ I apprehend it is equally unquestionable, that 
a soldier placed on the duty of a guard or sentry, and 
betraying his trust is guilty of a military offence; and if a 
military offence, it is triable before a military tribunal.’' 
(Lr. 2382, SOth July, 1830.) - 

u. 

» 

Unnatural Crimes —Closed court. The offg. J. -A. G. 
to Adjt. Genl. (Lr. No. 142, SOth March, 1835) wrote that, 
“ the president may forbid the attendance of persons uncon¬ 
nected with the trial; and the sentence need not be published 
in G. The man whose case is referred to was transport¬ 
ed for life. 


w. 

Wills of soldiers —Circular, War Office, 1.3th Dec. 1837, 
G. 86,513, There being reason to believe that the Wills of 
soldiers dying in hospital are sometimes obtained in favor of 
their comrades by undue means, I am directed to request 
that you will give the necessary instructions that, in addition 
to any other witness, the surgeon, or assistant surgeon shall 
in every instance, when practicable, be present at the execu¬ 
tion of the Wills of soldiers in hospital, and that he affix a 
declaration to such Wills, stating whether the parties were 
in a fit state of mind at the time to execute the same.^^ 

I am further instructed to request that whenever a Will 
not containing such a declaration, shall in future he trans¬ 
mitted to this office, you will annex thereto an explanation 
of tile circumstances, and will withhold all payments at the 
|legt. arming thereon, until the decision of the Secretary at 
War be notified.'' 
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soldiers Berving in the R^. under your coBMEnhad 
mUM Ini apprised of the adoption of these regulationi^ and 
their substanee must be stated in wrUten^ or printed notices 
to he stuck up in conspicuous places in the different hoipi* 
tals/' [Hm’blfp. in C. Fort WilHam, 2dth May, 1838.) 

Witnesses —1. Placed in arrest. On the trial of Capt. 
Clarke 77th foot by Genl. court«marUal at Glasgow. A 
witness ( assistant surgeon) was placed in arrest by the court, 
for trying, by reports, to create a serious quarrel between the 
prosecutor and prisoner, and denying them on oath. The 
court recording, ''The reports, if true, must have been 
learnt in his professional capacity, or in the strictest confi¬ 
dence, which he was bound by every obligation of honor to 
conceal; has been in the highest degree disgraceful and dis¬ 
honorable to him. The court feels it its imperative duty to 
direct, that he should be placed under arrest, until the 
decision of the Genl. Commanding-in-chief shall be made 
known.’* (U. S. Journal, No. 87> Feb. 1836, p. 2/0.) 
Where a Genl. court-martial conceived that an officer 
(witness) had been guilty of subornation of perjury, and 
placed him in close arrest, it was declared to be improper, 
mider article xix. section xiv. (Company’s Articles of War 
regarding (disorders or Riots.) G. O. C. C. Madras, 27th 
June, 1836.) 

It is sufficient, generally, to report any misconduct, unless 
the arrest be imposed, to prevent a breach of the peace, &c. 

2. Witnesses for defence. “ On the trial of Lieut. Col. 
Dennie, H. M.'s 13th Light Infantry, he gave in a paper 
requesting the court to order the attendance of his witnesses. 
The comrt (p. 34) decided that he should give in a list.” 
(Q. O. C. C. in I. 28th (K. T. 16th) July, 1836.) 

3. Wishing to consult J. A. before answering. On Lieut. 
Good’s (1st Cavalry) trial, a witness (Lieut. O’H.) said he 
was, ** afraid of answering this question, he might implicate 
others, but requests to be allowed to ask the J. A., privately, 
how far, in his opinion it will do so. The prosecutor 
objected— court, of opinion that in this particular instance, 
there is no objection to the Witness mentioning privately. 
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and asking the 7. wbethec he cap answer this particular 
question without implicating otibers. The prosecutor pro> 
tests against this as * (without any allusion to the present 
instance) were it to be allowed to become a Frecedent, it 
might be the njeans of poisoning the source of justice. J. A. 
states that he is not the prosecutor, he knows of no objec¬ 
tion to his hearing the circumstances; (it being impossible to 
make them public,) and stating whether the question can 
be answered or not without others being implicated.’* 
(G. 0. C, V. I3ih June, 1833.) 

1 think in such a case, the witness might state his doubts to 
the court being cleared for the purpose—1 imagine a witness 
might communicate such to a judge; and if so, of course, to 
a court-martial, whose members are judges. 

4. A Brahmin, declines the Ganges water. On the trial 
(p. 31) of Capt. J. D. Carrollj 69th foot, it is recorded. ‘‘ A 
Brahmin will not take up the * Ganges water, knows 
English sufficiently well to be examined in it.*’ A ‘ solemn 
dedaration’ being put in by him, and he declaring that he 
believes in God who made all things; he is examined accord¬ 
ingly.^’ (G. O. C. C. 18th (K. T. 11th) July, 1823.) 

5. Wife of wounded person, i. On the trial of Mr. 
Cadet H. Medland, 2nd Bn. 21st N. 1. scandalous and in¬ 
famous conduct, waylajring and wounding Lieut. Sumbolfe, 
H. M.’s 24th foot,” the J. A, G. said, “ understanding that 
some of the members entertain doubts regarding the eompe- 
teney of Mrs. Sumbolfe, 1 took the precaution of consult¬ 
ing Mr. Strettell, the Advocate General; and I have his 
authority to declare, that Mrs. S., not being a party to the 
record, or, in other words, the suit having been instituted 
by the King and not by Mr. S. Mrs. S. is a competent 
witness’^ (sworn.) G. O. C. C. 8th Nov. 1813. 

ii. On the trial of Capt. Alex. Brown, H. C.’s European 
Regt. the late Major Ferris was the prosecutor, and his 
wife gave evidence; Capt. B. wished his wife also, to be 
'examined, which was refused. (The Clergyman the injured 
party, the prosecutor, and the prisoner, were brothers-in- 

la«r.> G. O. C. C. *27th Nov. 1820. 
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xii. Dr. and Mrs. Podd were travelling together in a 
post-chaise, he could not speak positively to the identity of 
the robber; she could, ^as sworn and examined, and the 
robber condemned. (Celebrated triaUf vol. iv. 492 ) 

6. Declining to answer. On a trial where a witness 
declined to answer a question (p. 260) the prisoner said. 

It is by no means my intention to avail myself of any 
thing that may be elicited in evidence, to prosecute him 
(the witness) either before a military, or civil court.*' 
(G. O. C. C. \Qtk Aug. 1822.) I would aa J. A, insure any 
witness from trial in consequence of any evidence he might 
give. In the case of Lord Melville a Bill was brought 
into the house of Lords, to indemnify witnesses from cri¬ 
minal prosecutions and civil process, to which they might 
be exposed by giving evidence." (Phillipps’ law of evidence, 
vol. i. p. 263 note.J 

7 . Witness (native) under a fever. On the trial of Capt. 
E. C. Browne, 22nd N. I. the J. A. said, “ The court 
ought to have objected to his evidence, under the supposi¬ 
tion, that it was given, during an illness, which prevented 
his answering with that correctness he would otherwise 
have evinced.” (G. O. C. C. 28^4 Oct. 1818.) 

8. Witness pardoned. Pardon produced, and read before 
examined, (Celebrated trials, vol. v. p. 164.) 

9. Witness out-lawed. Pardon produced and read before 
examined, (Celebrated trials, vol. ii. pp. 555, 560, 562.) 

10. Witness’s veracity. Not to be impeached by the 
production and I'eading of letters. (G. O. C. C. 20th 
Nov. 1834.) 

Woman's person. If there bb any object in examining 
a woman’s person, it should be done by women duly sworn 
(Celebrhted trials, vol. v. 364). If regarding serious wounds^ 
of course medical men must be examined. 
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CHARGES, WITNESSES, &c, 


A. 

ABSENCE WITHOUT LEAVE—A. B. No. — of — 
company — regiment placed in arrest, or conlineinent, and 
charged as follows. 

Charge. With having absented himself from his regi¬ 
ment, stationed at-, without leave, on-, and not re¬ 
turning till — day of- 183— (or not returning till seized 

at_, or till brought back, a prisoner, by a guard, or es¬ 

cort). The same being in breach of the Articles of War. 
Station - day — 183—. By order of Major General 

C. D. Commanding-division. 

^ (Signed) E. F. Asst. Adjt. Genl. 

■-Division 

•2nd Charge. With having lost, sold, or made away with 
the following articles of Regtl. necessaries, viz. (named). 

Witnesses. The orderly serjeant of the company, to 
prove that he had not leave—his absence as charged, and 
return. Examine serjeant of the guard to whom made 
over as prisoner. If he was in hospital, the hospital ser¬ 
jeant. The pay serjeant to prove the deficiency as to Regtl. 

necessaries. 

Sentence. Discretionary. Sec Articles of War, 70, 79 
and 81. No corporal punishment in II. M.’s Service for 
this crime. Honorable Company’s Articles of War section vi. 
article vi., stoppages not exceeding 2-3rds (in H. M."s) of 
his daily pay, and H. C. service section xi. Art. iii. not 
exceeding half of his weekly pay and allowances. See Native 

Articles of War. 

ARREST breaking—N B. (rank) of — Regt., placed ni 
arrest, and charged as follows. With having broken his 

z 
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arrest on the morning, day, afternoon, or night, of — day of 

-, 183—. (See cases, G. O. C. C. 14th July, 1821; 5th 

June, and I5th Oct. 1823 ; 20th June, and 8th July, 1826; 
29th Dec., 1828 ; 31 st Dec., 1829 ; 27th Jan., 1830; 13th 
Sept., 1831, and 7th Sept. 1836.) 

1. Prove that he was placed in arrest. 

2. Prove that he broke his arrest. 

Sentence. Under articles 22 and 37 Articles of War, 

Shall be cashiered.” Honorable Company’s service \\\e same. 
(Sect. xiv. Art. xxv). Native Articles of War the same. 

ARSON—Under Section 114 of the Act 9 Geo. 4 c. 74, 
the charge must contain the words, unlawfully and 
maliciously.” 

A. B. No. — of— Co. — regiment, placed in confinement, 
and charged as follows. 

Charge. 1st. For having, between the hours of 7 and 9 
o’clock on the night of 183—, unlawfully, and malicious¬ 
ly set fire to, and burnt (or part of) the thatched chopper of a 

shop, the property of-, situate in the-Bazar, in the 

cantonment of-: or —“ unlawfully and maliciously” set 

fire to and burnt one of the (or part of the) troop stablS^ of 
the — Regt., with intent to destroy the said stable, the pro¬ 
perty of the Honorable Company. (See also, G. O. C. C, 
Hth Oct. 1827; 27th May, 1828; 15th Oct. 1829 ; 27th 
June, 1833; and 18th (K. T. 12th) June, 1835, for cases.) 

Witnesses. 1. (One may prove the fact) prove the pro¬ 
perty to have been burnt by the prisoner. (G. O. C. C. 15th 
Oct. 1829, “by applying some combustible materials; &c.”) 
It is not necessary to charge by what means burnt, but 
prove how the act was committed. 

2. Prove the stable, &c. to be the property of Govt. 

Sentence. If found guilty (felony ) “ shall suffer death as 
a felon” (Section 114 of the act) : under sections 27 and 
29 of the act may transport for life, or tenn of years. If a 
native soldier, dtc., imprisonment, with hard labor on the 
roads. (See case G. 0. C. C. 15th Oct. 1829.) 

Attempt to commit, a misdemeanor, and punishable by 
imprisonment. Consult Regulations of Government for the 
Native troops. 
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ASSAULTS—with intent to commit robbery, and de¬ 
mands accompanied with means or force. See Section 80, 
9 Geo. 4 c. 74 . Attempts to commit a felony, are misde¬ 
meanors, punished by imprisonment. 

B. 

BLANK RETURNS signing— G. O. C. C. 28th 
(K. T. 15th) July, 1836.) 

BORROWING MONEY.—(See G. O. C. C. 6th Nov. 
1822; {disobedience of G. 0. C. C. 2\st Dec. 1820;) 29th 
Dec. 1823 ; 6th Sept. (K. T. 19th Aug.) 1826 ; 11th July, 
8th Sept, and 31st Dec. 1834 ; 14th March 1835, and 30th 
Aug. 1836.) 

Charge. 1st. “ With unofficer-liko conduct and dis¬ 
obedience of repeated orders issued to the army, in the 
following instances; viz.” 

1^/ Instance. *^In having, during the period from the 

month of-to the month of-183—, at-and-, 

borrowed from-, pay havildar, — Co. — Regt., or ob¬ 

tained from other persons, through the medium of the said 

havildar, various sums of money for his, Capt.-’s private 

expenses, amounting to Company’s rupees- (in writing 

and in figures), of which sum Company’s rupees-are still 

due by Capt.-.” 

Instance. “ In permitting the said havildar to pay 
interest upon several of the sums so borrowed, thereby lay¬ 
ing himself under further pecuniary obligations to the said 
havildar.” 

2nd Charge. With highly improper and unofficer-like 
conduct, in having quitted India, on furlough to Europe, on 

the — day of-183—, without previously settling his debts 

to the saii^ havildar, and leaving him responsible for the 

sums borrowed from other persons on Capt.-’s account, 

as stated in the 1st Charge.^’ (Finding —acquitted, of 1st 
count, 1 st charge “ as the money, though borrowed through 
the medium of the havildar, left him in no way responsible 
for the payment of it, and consequently was not in disobe¬ 
dience of G. O. on the subject.” Acquitted of the remaiu- 
z 2 
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ing count, and charge. Confirmed, G. O. C. C. 14th March, 
1835.) 

Witnesses. 1. To prove the different sums of money 

were borrowed for - and from whom, (receipts, i^c.) 

2. That they were borrowed for private expenses. 3. That 
interest was paid for such sums, 4. That such borrowing 
is in disobedience of G. O., which produce. 

Sentence. Discretion arj", under article 70, Articles of War. 
H. C.’s, section xiv. Art. viii.. Sect. xxi. ;\.rt. ii. If charged 
and proved to be Scandttlous, infamous conduct, &c.” See 
article 31, and Honorable Compamf s, sections xiv. xxvi. See 
Native Articles of AVar. 

BRIBES—to obtain promotion —G. O. C. C. 7th June, 
1821. To obtain leave of absence—G. O. 2Gth April, and 
14th Oct. 1824. From ^mowers under his charge—G. O. 
15th July, 1824. 

BURGLARY (forcibly breaking into premises ). —G. O. 
C. C. 15th .Tan, and 24th July, 1826. Breaking into a 
Canteen —G. O. 5th June, 1833, Into shopts —G. O. 26th 
Oct, 1833, and 3rd June, 1834. Into Post-office, and bi'eak- 
ing open treasure chest—G. O. 26th Jan. 1835. Into a 
house, and stealing money—G. O. 23rd July, 1836. See 
sections 84,85, 86 and 87, of 9 Geo. iv. c. 74, and Regns. of 
Govt, for Natives. 

Chakge. “For having, at Cawnpoor, about 10 o’clock 
on the night of the 17th May feloniously 'a\vX burglari¬ 
ously broken, and entered the dwelling house of William 
Moore, and stolen therein Company’s rupees one hundred 
and ninety-nine, (Co.’s Rs. 199), the property of the said 
William Moore.” (G. O. C. C. 23rd July, 1836.) 

The Act makes the crime capital if any property to any 
amount be stolen, any one thereiir being put in/ear ; or, if 
the property stolen amount to 50 sicca rupees, g) 

Witnesses. 1. To prove the breaking into. 2. The 
breaking into may be constructive, as entrance being gained 
by fraud, or stratagem, or threats wdth a felonious design 
(Starkie, vol. ii. p. 321). So an entrance being gained even 
during the day time, the subsequent breaking out during the 
night, (or while there is no day-light sufficient to discern 
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the face of man: the light of the moon is immaterial) is 
a burglai-ious entry.” Starkie, vol. ii. p. 319. 

3. Prove the hou^e to be the dwelling of the person 
whose property is robbed. 4. Prove the amount of pro¬ 
perty and value as charged. If the property be charged to 
be of the value of 50 Sicca rupees, or thereabouts, though 
of greater value, proof to such amount makes the crime 
capital. But if of less value than 50 Rs. be proved, it is not 
capital, unless some one be put in fear. 

Sentence. Death if capital ; if not deserving of death, 
may, under sections 2/ and 29, be transported for life or 
terra of years ; or, under section 87, transportation for life 
or term of years, or imprisonment for any term not ex¬ 
ceeding 4 years. 

2nd Count. If it be not a dwelling-house ; but a building 
within the curtilage of a dwelling-house, and occupied 
therewith, stealing therefrom to any value, or for breaking 
into a dwelling-house containing a separate court (sec¬ 
tion 87), and stealing to the value of 50 Rs., may be charged. 

c. 

CHALLENGE to fight a duel. 

Charge {case 1). Capt. C - , charged with unofficer¬ 

like conduct, in the following instances ; vi/. 

IsL “ In having at-•, addressed an intemperate and 

offensive note, dated-, in reply to a note from Capt. 

T-, of — Regt.” 

2nd. “ In h aving not officially reidied to a public letter 

addressed by Capt, T. to him, the said Capt. C., dated-, 

requesting information on a point: of an official nature, but 
persistinj^in treating as a private quarrel between himself 
and the *d Capt. T., what Capt. T. had informed him, he, 
Capt. T., had made a matter of public discussion, and would 
consider in no other light.” 

3rrf. “ In having, on the 23rd April, 1833, sent a chal¬ 
lenge to Capt. T. to fight a duel.^^ (Acquitted, G. O. C. C. 
1st Oct. 1833.) 
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Proof. Letter from Capt. C. to the D. A. G. contained 
these words—“the taunting, bitter and insulting letter of 

Capt. T-, led me naturally to conclude, that his object 

was personal hostility, and with this idea strongly impressed 
on my mind, I demanded from Capt. T. that satisfaction, 
which his irritating language had goaded me to expect^' 
“ Here,” as observed by the J. A. G. in his remarks, “ is a 
clear admission of the challenge.” 

Case 2. (G. O. C. C. 1 1th Dec. 1821.) “Charge. 

Lieut. A. G. of the Ist Br. 26th Regt. N. I., ordered into 
arrest by H. E. the most Noble the Commander-in-chief, 
for having at Delhi, on the 13th or 14th September last, 
sent a written challenge to fight a duel to Capt. P. P. M. 
of the same corps.^’ 

Proof. Where a written challenge is sent to the officer 
challenged, or delivered by the second, the proof is easy. 
In case No. 1, the challenge does not appear to have been 

expressed in direct terms to Capt. T -. If the second of 

the challenger delivers a verbal message, or challenge to 
the second or friend of the person challenged, the proof 
must be the evidence of the person to whom delivered, for 
third persons are never present. 

Sentence. Article 60th, Articles of War, renders the 
person giving, sending, conveying, or promoting a challenge 
to fight a duel; upbraiding for refusing a challenge, &c. 

liable'* (under article 69) to be cashiered. In H. C.’s 
army, section vii. Arts. ii. iii. and v. the penalty is “ of being 
Cashiered.'* See Native Articles of War. 


CHARACTER—Case 1. “ Conduct unbecoming an 

officer and a gentleman, in having, on various occasions, but 
more particularly on the morning of-, falsely and mali¬ 

ciously fabricated and uttered infamous falsehoods against 
the character of the — Regt., to which he belon^^’ (G. O. 

C. C. 18th Feb. 1826.) 

Case 2. 1. Conduct disgraceful and unbecoming the 

character of an officer and a gentleman in the following 
instances. 


!«/.• “ In having maliciously aspersed my character on or 
about- f and during my absence from the Regt., by 
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falsely asserting that I had submitted to an insult from 
——, and that he, Lieut. H. could or would prove it.” 

2nd. “ In having, *on or about - , declared to - , 

that he, the said Lieut. H., had been induced to decline 
giving me the satisfaction required by me for the above 
mentioned aspersion, in consequence of my character and 
conduct having rendered me unworthy such satisfaction 
from him; notwithstanding he, Lieut. H., had in writing, 

under date-, acknowledged him.self to be satisfied with 

Lieut. C.’s declaration, that the report of my having sub¬ 
mitted to an insult from him, w’as a gross falsehood and 
calumnious aspersion; such declaration by the said Lieut. 

H. to-being a mean and disgraceful subterfuge, and 

pretext for having avoided that tine of conduct towards me, 
w'hich he had before accused me of deviating from towards 
Lieut. C., for an alleged insult to me, and for w^hich he had 
threatened to bring me publicly forward.” (G. O. C. C. 
13th (K. T. 6th) March, 1826). See G. O. C. C. 25th Nov. 
1826; 17th and 26th June, 1835. 

CHEAT ( Case\.) “ For agreeing to sell a chest to Gun¬ 
ner Charles Cope, of the 1st company, 1st Bn., artillery, for 
eight (8) rupees; and after liavijig received payment, dispos¬ 
ing of the same chest to Bombadier P. M 3 'ers, 6th Co. 2nd 
Bn., artillery ; at the same time retaining the money of the 
said Gunner Charles Cope.” (Appeal) G. O. C. C. 7th Oct. 
1820. 

( Case 2.) “ For having cheated Bombadier Flood of one 

hundred and eighty rupees, (Rs. 180) by endorsing to him 
a bill of exchange, knowing that another bill of the same 
set had already been paid by Mr. Jones, merchant at 
Cawnpore.” (G. O. C. C. 20th Feb. 18136.) 

(Case 3.) Attempt to cheat. Charge. Private Charles 

Lawlor, HiiM.^s 11th L. D. &c. 

> 

1^/. ‘‘ That he, the said Private C. L., did, on or 

about the 12th day of April, 1835, fraudulently (forge), 
make, or write, or cause to be (forged) made, or written, a 
note, letter, or writing purporting to be a note or letter from 

Major K. of — Regt., to the address of —— of- , and 

requesting from that person, as a loan, the sum of eight 



I» 


Charges. 


176 

hundred (800) rupees, or less; the same being done with the 
intent to defraud the said- 

2nd. “ That he, the said Private 0. L., did, on or about 
the IJith day of April, 1835, fraudulently utter and publish 
the above named note, or letter, purporting to be, &c., by 

sending, or causing the same to be taken to the said-, 

with intent, &c. &c., he. Private C. L., knowing the note, or 
writing, to (have been forged) “ be written by himself, and 
not by Major K.” (The words in brackets should have been 
omitted, and those in italics inserted at the conclusion.) 
“The prisoner’s offence (as remarked in the G. O.) is not 
forgery, nor a cheat, but only an attempt to cheat.” 
(G. O. C. C. 23rd (K. T. I5th) June, 1835.) 

CHILD selling — Case 1.—“ Having at-on — day of 

-, unlawfully and without the consent of its mother, the 

complainant, a native woman, named Soorjee, sold or dis¬ 
posed of a female child (named Soobehgea), under the age 
of fifteen years, to a prostitute named Jowahir, residing in 
the bazar of the above place, for the sum of twenty-five 
rupees, (Rs. 25) or thereabouts, for the purpose of render¬ 
ing the said child a prostitute, or for some other unlawful 
purpose.” (See the Regns. of Govt.) G. O. C. C. 20tU 
April, 1827.) 

( Case 2.) “ With having, on, or about — day of-, 

stolen, or aided and abetted in the stealing of Futtoo, a 
native female child, aged about four (4) years, the daughter 
of Beemah Kissan, of the village of Peeplea, near the can¬ 
tonment of Neemuch ; and with having subsequently sold 
the said child for one hundred and two rupees (Rs. 102) to 
Kyratun, a native woman, residing in the said cantonment.” 
(G. O. C. C. 3rd Jan. 1829.) See G. O. C. C. 8th Sept. 
1834, a Native woman tried for stealing—and a man for 
aiding and abetting and selling, a female child*iine years 
old. 

And G. O. C. C. 7th Oct. 1833, importing female 
children from the Sikh country for sale as slaves, and 
G. O. C. C. 2nd March, 1835, to make prostitutes. (See 

section 69-of 9 Geo. 4 c. 74, regarding Eur(^ean 

offenders.) ' . 
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COIN COlTNTERf ErriNCK-Section 73 of 9 Geo, 4 

c. 74: (and alter^ tencl^r in payment, sell, &c. section. 74.) 

Farrief D. Foley, Ist troop, Ist. Brigade, H. A. &c. 

Chabokj;. Ut. « Wi^ having, at - some time between 

the Ist day of June aiid 1st day of October, 1830, falsely 
and feloniously made, and^ counterfeited, thirty pieces of 
false, feigned, and counterfeit money and coin, in the like¬ 
ness of the good and lawful silver coin, called rupees, 
usually current, and received as money in payment, in the 
British territories, in the East Indies, under the Govt, of the 
E. I. Company." 

2nd. With having, at-, on the evening of , 

falsely, and deceitfully uttered, tendered, and paid to staff 

Seij. -, of the same troop, one piece of false and 

counterfeited coin, in the likeness, &c.; he, the said Foley, 
knowing the same to be f^lse ancLcounterfeit.” (G. O. C. C. 
13th Jan. 1831.) 

Proqf. 1. “ The fact that the money is the king’s 
(or H. E. I. Company’s) money, and current within the 
country, is one of general notoriety, and may be found in 
evidence of common usage. Where, however, a new species 
of coin has lately been issued with a new impression, which 
is not familiar to the people, it may be desirable to give 
more precise evidence of the fact." 

‘^Whether there has been a counterfeiting of real coin is 
for the consideration of the jury; in law there should be 
such a resemblance as may in the ordinary course of circula¬ 
tion impose upon the people. It is unuecessa^ that there 
should be any impression upon the counterfeit coin, if there 
be evidence to the jury that the counterfeit is of the likeness 
and similitude of the idtoful current coin” (for the impresdon 
of the real, coin wears out in time). ** It must appear, 

however, that the coin was perfected sufficiently for circula¬ 
tion ; and therefore, where a stamp had been impressed tupon 
an irrepular piece of metal not rounded and in an unfi¬ 
nished and incomplete state for currency, it was held that 
the offence had not been consummated." (Starkis, voh 
iji. p. ^6.) 
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2. Culling open the counterfeit coin will detect the fact 
of itg iiot being the real coin. Tlien the counterjeit and 
the real coin can be compared. 

•3. The prisoner being the comterfeiter, "It is rarely the 
case that the counterfeiting can be proved directly, by 
positive evidence; it is usually made out by circumstantial 
evidence, such as finding the necessary coining tools in the 
Deft/s house, together with some pieces of the coun¬ 
terfeit money in a finished, some in an unfinished state; 
or^such other circumstances as may fairly warrant the jury 
in presuming that the Deft, either counterfeited, or caused 
to be counterfeited, or was present aiding and assisting in 
counterfeiting, the coin in question. Or if several conspire 
to counterfeit the Icing’s coin, and one of them actually do 
so in pursuance of the conspiracy, it is treason in all, and 
they may be indicted for counterfeiting the king’s coin 
generally (I Hale 214). ATchbald, p. 2/6. The uttering 
is proved by the persons to whom the coin has been given. 

Sentence under section 73 of the act - transporta¬ 

tion for life, or term of years. See section 74—uttering, 
imprisonment for six months. 

COMMISSARIAT—Fraudulent accounts, extortion, &c. 
0. O. C. C. 18th Dec. 1832. ,Embezzling rum, &9. 
G. O. C. C. 5th July, 1833. 

COMPLAINTS—1. Against the quarter-master of a 
Regt. (G. O. C. C. 8th April, (K. T. 31 st March,) 1835.) 

2. Instigating and advising troops to make to a com* 
manding officer. (G. O. C. C. 21st. Dec. 1836.) 

CONSPIRACY—to ruin the character of another Native 
officer. (G. O. C. C. 22nd July, 1822.) 

2. By sepoys to petition against their commanding 
officer. (G. O. C. C. 21st Oct. 1829) 

3. Accusing a Native officer of having committed murder. 
(G. O. C. C. 25th Sept 1832.) 

. CONTEMPTS (of court) —1. Before a Regtl. court- 
martial, of a mutinous tendency. (G. O. C. C. 5tb Oct 
' 1824.) 

2. Before a Qeni. court-martial. (Q. O. C* C> 7^ Oct* 

1825.) 
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; ‘3. Before a court of injvir^. (G.f O. C. C. 5th Dec. 
1828.) 

4 . And striking a* sentry in open court. (G. O. C. C. 
22nd (K, T. 20th) May, 1837.) 

COURT OF INQUIRY—1. Falsehood and false accu¬ 
sations before. (G. O. C. C. 24th Jan. 1829 ; 28th May, 
1830; 23rd Aug. 1832.) 

2. Drunk before. (G. 0. C. C. 25th. March, 1831.) 
COW—Slaughtered by Moosulmans. (Q. O. C. C. 7th 
Dec. 1820.) 

CRUELTY TO NATIVES—(G. O- C. C. 28th Dec. 
1816; 9th June, 1821; G. O. G. G. m Q. 21st June, 
1833.) 

CUTTING off a portion of a Native woman’s tongue. 
(G. O. C. C. 29th June, 1837.) 

D. 

DESERTION— Charge. 1. With having deserted from 

his reginient, stationed at-on or about the — day of 

-183—, and not returning until brought back a prisoner, 

by an escort or guard (seized at-village, or where he 

gave himself up).” 

2. With having, at or about the time of his desertion, 
made away with, lost or sold the following articles of Regtl. 
necessaries (or of clothing, appointments, &c. specifying 
them). 

^Witnesses same as in Absence without leaver* to which 
' refer. 

Sentence. Clauses M. A. 11 and 45, articles 7^ 38, 
Si.' Honorable Company M. A. sections 7s 10, 11, and 
section vi. of the Articles of War. And na/ive' Articles of 
War. See linprisonment and hard labor on the roads. 
(G. O. C. C. 22nd and 26th Jan. 1838.) ; 

"' • DISABLING HIMSELF— Charge. ** For having, at 
4Muttra, 'on the 23cd Sept. 1836, wilfully disabled himself for 

further service, by firing a pistol ball through his left band.” 

C. 5th Jan. 1887.) See G. O. C. C. 12th July, 
2 A 2 






Wai7i l7tH July, 1829 ; 29th Od;. 1830; Sth June, 1892, 
and 4th July, 1833. 

Witnesses. Medical evidence is e/ consequence hi 'subh 


eases.* 

* Sentence. See articles 40 and 50of the Articles of War. 
Imprisonment the usual punishuient. From 3 to 12 months' 
solitary imprisonment have been awarded (but see restriction 
as to solitary imprisonment, under Chapter 4th). Article 40 
directs their being employed on such duties on military 


works as may be directed’' but nut by the court's senteneo. 
Ikonorable Company's, section xxi. Art. ii. 


DISGRACEFUL CONDUCT. 


1. Embezzling; or fraudulently misapplying public mo¬ 


ney. 

Charge. With disgraceful eonducty in having at —-— 
between the — day of-- and the —^ embezzled, or frau¬ 
dulently misapplied the sum of- (the amount in writ¬ 

ing and figures), being public money entrusted to him by 
. . . (or belonging to the mess, &c.) 

Witnesses. To prove the embezzlement, &c. by docu-^ 
ments and that the money, &c. was public. 

Sentence. Clauses 7 and 9 of Mutiny Act and articles 18, 
72 and 77i Articles of War. Honorable Company*s, Sect. 42 
M. A. and Sect. xi. of Articles of War. See native Articles 


of War. 


2. False or fraudulent accounts or returns. 

Charge. With disgraceful conduct, in having on or 

about the — day of- ^ at -, in his capacity4k>f 

(Serjt. Major, Qr. Master Serjl., pay Seryt., Serjt, or 
Corporal as the case may be) produced to the pay-master, 
Adjt., (or other officer) certain false or fraudulent accounts 
or returns, as follows." (Here specify what accounts, or 
returns.) 

witnesses and documents to prove the accounts or re- 
tttmS to be false or fraudulent. 

Sentence. Clauses 7 and 9 of M. A. and articles 4S.a8d 
77 of the Articles of War. In the Honorable Company*9 
Atmy not provided for—-see section xxi; AH. ii. of thd Al^:- 
cles of W ar. 



' Ckargtk. 181 

3* Hoagiialr~rnbsenHng fftm v^koui leave or violating 
the rules of. 

C 0 AUtOB. With (Uigrac^l cmducti in h&ring on or aboiit 

the — day of-absented himself^ without#eave,*from (the 

regimental or) the hospital at ' " " " " whilst under medical 
treatment; or having refused to take medicitfe prescribed for 
him hy. the medical officer^ &c., or other gross violation of 
the ridea of the hospital^ ( as the case may be ;) thereby 
wilfully producing;, or aggravating^ disease^ or infirmity; or 
wil^lly delaying his cure/' 

Witnesses. 1. To prove his being a patient in hospital. 
2. Absence without leave (or refusing to take the medicine 
ordered; or violation of the rules, &c.) 3. The medical offi¬ 
cer as to producing, or aggravating, disease—or retardment 
of his recovery by refusing to take medicine, &c. —the hospi¬ 
tal case book is evidence as to date of admission into hospi¬ 
tal and the nature of the disease, (though not as to its then 
state.) 

Sentence. 7 and 9 clauses of M. A. and articles 39, 41, 
72 and 77 of the Articles of War. In Honorable Company's 
Army, section xxi. Art. ii. 

4. Maiming or mutilating. Charob. ** With disgraceful 

conduct, in having at-, on or about the — day of- , 

designedly maimed or mutilated himself, by discharging 4 
loaded musket through his wrist, ( or inflicting a wound with 
a bayonet, i^c.) with the view of rendering himself unfit for 
H. M.’s (or Honorable Company's) service." 

|WiTNESSES. 1. Prove the fact. 2. As to the designedly 
committing the act; it frequently happens that the soldier 
has declared he would soldier no longer, &c/’ but, the act 
itself, if not done by accident, is sufficient; the ^ject is to 
release himself from further duty as a soldier (see article 
40.) 

Sentence. Clause 7 of the M. A. and articles 40,72 and 
77j of the Articles of War. Honorable Companfe Army, 
section xxi. ip't. ii. Articles of War. 

Oor-^Maiming or injuring another soldier. 

“ With disgrac^ftd conduct in having at * ' " ■— 



182 €harg<e$* 

on or about the day of *-*- 1 — concerted ^th Private i' 
of — Co. — Hegt., and designedly maimed or injured the 

said Private ■ ■ ■ - , by discharging a%aded musket through 

his wristj'^ H^icted a wound with o bayonoty l^c,J with the 
view of rendering him unfit for H. M/s {or Honorable Compa-- 
ny*8) service.^’ 

Witnesses. The concerting may be proved by any one 
who overheard it; or, if not such evidence, by seeing the 
parties together, or by the fact, and the maimed, &c. party 
not accusing the other, which he vrould do, if there had been 
no previous concert between them. 

(Sentence as above. 

6. Malingering. (See G. O. C. C. 4th November, 1830; 
15th May, 1834, and 22nd June, 1835.) 

Charge. With disgraceful conduct, in malingering, and 

feigning disease at-between the — day of-183-, 

•and the — day of —- , and endeavouring to evade his 

duties ns a soldier by false and unfounded statements to the 
medical (and other) officers of the Regt.*' 

Witnesses. A soldier will assign various causes at differ¬ 
ent times, which should be noted at the time, and medical 
evidence (and sometimes his conduct in a former corps may 
be) adduced in evidence. 

Sentence. Clause 9 of M. A. and articles 39 and 77^ 
Articles of War. Honorable Company^a Army, Sect. xxi. 
Art. ii. 

6, Petty offences of a felonious or fraudulent nature, to 
the injury of, or with intent to injure, any person, civil »or 
military. 

Charge. “ With disgraceful conduct, in having at———— 
on or ab^t the — day of —— 183-, fraudulently obtained 

from-, the sum of- (in writing and figures), orgoods^ 

&c. (as the case may be), amounting in value to . . with 

intent to defraud, &c. — 

Witnesses. 1. To prove the money, &c. and amounl^NW 
value, having been obtained by the prisoner '. 

2. That it was fraudulently obtained. 

, Sentence. Clauses 7* and 9 of M. A« and'avSclcs 
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73 and 77 of tht Articles of War’. Himorable Company*» 
Army, Sect. xxi. Art,' ii. Articles of War. 

7 . Purloining or sAling Government stores. 

Charge. ** With disgraceful conduct, in htiving at- 

between the —* and- , purloined or sold the following 

stores belonging to the Government (specifying the differ¬ 
ent articles). 

Witnesses. 1. Prove the purloining (appropriating to 
his own use) or selling by the evidence of the purchaser, if 
sold, or, if purloining, the being secreted in, or lodged in 
some other place than the storeroom. 3. That it is the 
property of Government. 

Sentence. Clause 9,*M. A. and 77 Article of War. 
Honorable Company*s, Sect. xxi. Art. ii. 

8. Stealing from a comrade, or military officer; or from 
any military or regimental mess. 

Charge. ‘‘With disgraceful conduct, in having at—~ ■ — 

on or about the — day of-183-, 'stolen from-, 

{specifying articles, and to whom or what mess belonging, Ifc.) 

Witnesses. 1. Prove the articles to have been stolen. 
There is no occasion to see them taken. Being found in his 
box, or possession, is strong presumptive evidence. 2, Prove 
to whom they belong. 

Sentence. Clause 7 of M. A. and Articles 42, 72 and 
77» Articles of War. Honorable Company*s. Sect. xxi. Art. ii. 

9. Tampering vAth eyes. Charge. “ With disgraceful 
conduct, in having between the —— and -—, while a patient 

in the hospital (or regimental hospital) at-had recourse 

to means whereby designedly to injure his sight; or having 
tampered with his eyes; or having caused a partial or total 
loss of sight by his vice, intemperance, or other misconduct; 
with the view of rendering himself unfit for H. M.'s (or 
.Honorable Company’s) service.” 

■ Witnesses. 1. To prove the prisoner is for was) a pati¬ 
ent in hospital for the cure of his eyes; that he has not applied 
.the remedy prescribed, but omitted to use it, or using other 
means, or by vice, drinking, &c. he has retarded the recovery 
M bik sight f/Atf hospital case book is evidence of date of 
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ttdmi9*iont ^c.J 2. The state of hia eyes when he was admitted 
and their present atate^ and that from his general state of 
health) except ii^jured by misconduct) a cure Would have 
been effected) or an improvement would hare taken place. 
3. The object the prisoner has in view will be obvious. 

iSaNTBiNCE. Clause 7 of M. A. and Articles 39) 41, 72 
and 77> Articles of War. Honorable Company^S) Sect. :txi. 
Art, ii. • 

DRUNKENNESS) HABITUAL. Charge. "With hav¬ 
ing been drunk at-on or about the-, this being the 

fourth time within 12 months ( or twice drunk on or for duty^ 
or parade, or on the line of march) , and thereby constituting 
an act of habitual drunkenness * 

Or—" With having been drunk at-on or about the 

-- , this being the second time of his having been drunk 

within 6 months, after a conviction of habitual drunkenness, 
and thereby constituting another act of habitual drunken¬ 
ness.” 

N. B. The previous acts of drunkenness may be charged 
thus:— 

or be proved in evidence, 

without being charged; 

butthebeingchargedgives 
j^o* for 1st ^pril« uo« I . . « 

* J notice to the prisoner. 

As to producing Delirium Tremens, See G- O. C. C. 
3rd Nov. 1836. 

Witnesses. 1. Those on duty, &c. who see him drunk. 
2. The defaulter’s book for previous oases, &c. 

Sentence. Clauses 1, 2 and 3 of article 51, and article 
77* Honorable Company**, Sect. xii. Art ix. If on duty 
under arms $ otherwise. Sect. xxi. Art. ii. 

DRUNK ON DUTY— Charge. « With having been 

di^nk on guard at-(or on picquet, or other duty) on 

or idmut the — day of-.” 

Witnesses. 1. Prove that he was dru^. 2. Thkt he 
was on duty when drunk. i 

Sentence. Clause 7 of M. A. aqil^Articles of War 21, 
53,72i 77, 79 and 85. 

DUEL—See Challenges. 


Drunk,. 19th Feb. 1836. 

Do. on duty,.. 21st do. do. 
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E. 

EMBEZZLEMENT—(G. O.C. C.3rd April, 1822; 18th 
October, 1823; 18th December, 1826; 29th March, and 
21st April, 1829; 3rd December, 1831; 5th July, 1833; 27th 
May, and 10th November, 1834; 25th November, 1835, and 
19th (K. T. 8th) August, 1836.) 

Charge. ( Officer) Witti having at-on or about 

— day of-,183-, embezzled, or fraudulently misapplied 

(or having been concerned in or connived at the embez¬ 
zlement, or fraudulent misapplication, or damage of) the 
sum of Company's rupees (in writing and'figures) or provi¬ 
sions, forage, arms, clothing, ammunition, &c. being the pro¬ 
perty of H. M. (orHon’ble Company or Government) or- 

Regt., &c. entrusted to his charge, &c.” 

Witnesses. 1. Prove the money, &c. to be the property 
of Government, &c. and the exact amount or value. 2. That 
it has been embezzled by the prisoner or fraudulently misap¬ 
plied. 3. That it was entrusted to his charge. 

N. B. Clause 40, M. A. &c. requires the amount to be 
ascertained “ as a debt to H. to be recovered in H. M.^s 
Court at Westminster, &c. or in the Supreme Courts in 
India. 

Sentence. Clause 8 of M. A. and 18th Article of War. 
Hon’ble Company’s Army, Sect. xli. M. A. Sect. xi. Articles 
of War. See Native Articles of War. 

Charge. fN C. O.) “ With having at-on — 

day of-183-, embezzled, or fraudulently misapplied, 

the sum of Company’s rupees (in writing and figures) en¬ 
trusted to him, being the pay of the men of —— company, 
&c. or belonging to the mess, &c. (or having unlawfully sold 
or wilfully suffered to be spoiled —— military stores, &c.)” 

Witnesses — as above. 

Sentence. 18th Article of War. Honorable Companies 
Army, Sect. xlii. M.A.and section xi. Art. v. Articles of War. 
See Disgraceful conduct —see Native Articles of War. 

ENEMY, Desertion to — Charge. “ With desertion to the 
enemy in the month of December, 1825, or of January, 1826, 

2 B 
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at Bhurtpoor> in which fortress or town he was taken pri¬ 
soner by the British troops on the a|Banlt «n the I8th Jan. 
1826 .” 

2. With having aided and abetted the enemy against 
the British arms.” (G. 0. C. C. 28/A Jan. 1826.) 

Witnesses. 1. In this case it appeared that sufficient 
evidence was produced to prove that Bombr. Herbert, did 
vfoluntarily desert to the eneiny, as it is clearly in evidence, 
that hav ing broken his arrest he went close iinder the walls 
of the fort,—there being no cause for presuming that he was 
ignorant of his road—in company with two men with whom 
be appeai^ed to have been in communication, and on being 
seized” (by the enemy) “ surrendered himself without resist¬ 
ance.” 

2. Most clearly if a man leaves his arrest, and goes to¬ 
wards an enemj-^s fort with two men belonging to such ene¬ 
my, there can be no doubt of his intention He would ne¬ 
ver have gone towards the fort in such an open manner had 
he no design.—In this case it was proved that he assisted to 
fire the enemy’s guns. 

Sentence. In this case was to be ‘‘ hanged.*’ Clauses 1, 
11, and 7th, Article of War. Honorable Company’s Army, 
sections 1,7—and section vi. Articles of War. See Native 
Articles of War. See G. O. C. C. 27th, 28th January, and 
let February, 1826. 

ESCAPE OF PRISONER— Charge. “ With neglect of 
duty, when on sentry at the Regimental guard-room door, at 

- , on or about the — day of-183-, between the 

hours of-and- , in having permitted one of the pri¬ 

soners (insert name) to quit the* guard-room, and effect his 
escape from confinement; suph conduct being subversive of 
military discipline, and in breach of the Articles of War.” 

Witnesses. 1. Prove the prisoner was put on sentry at 
—— hour, and standing sentry when the prisoner escaped. 

2. Prove that the escaped prisoner was then in confine¬ 
ment. (It is usual to count the prisoners, or the sentry to 
be satisfied as to the number.) 

Sentence. 70 and 79 Articles of Wax—-vide Restriction 
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as to solitary imprisonment under chapter 4th G. O. C. C. 
1st add 8th November. 1822; 16th June, 2dth August, and 
16th Nov. 1824 ; 22na September, 1825 ; 20tb February, 
and 9th September, 1837. 

F. 

FALSE PRETENCES, Qbtaining money, t^c. under — 
Section 106, of the 9 Geo. 4, c. 74, declares, that if any 
person shall by any false pretence, obtain froip any other per¬ 
son any chattel, money, or valuable security, with intent to 
cheat or defraud any person of the same, &c. shall be liable to 
be transported for any term not exceeding ^ years, or to suffer 
(fine or) imprisonment, or both.” (No fine in military courts.) 
Case 1. Charges. (lOth (K. T. 6th) June, 1834.) 

1. With having, on or about-, obtained, under a 

false name and address, a silver watch, with chain, seals and 
key; a penknife, and an umbrella, the property of Mr. G. A., 
a merchant, residing in or near the military cantonment of 
Agra, and not having since paid for, or returned the same.” 

2. ** With having, on or about the time stated in the 1 st 
charge, obtained, on a false pretence, a horse from Mr. G., 
an Armenian, residing in Agra, and having sold the said 
horse, the property of the aforesaid Mr. G., at Ferozabad, to 
one Surfrask, a native.” 

Witnesses. 1. Prove the obtaining under a false name 
and address, or pretence, as assuming a different name and 
address from the real name and address,—(that is, instead 
of Private -, &c. assuming the name of Mr.-.) 

2. That the property belongs to Mr. G. A., &c. residing, &c. 

3. Prove that the property has not b^en paid for, or returned. 

4. Prove that the other property so obtained was sold to- 

(these persons are witnesses of course). 

Sentence as above. See also G. O. C. C. 18th (K. T. 
12th) January, 1836. 

Case 2. Charge. 1. ‘‘Corporal Timothy Fahey, of 
Captain B.’s Company, H. M.*s 44th Regt., charged with 
having at Cawnpoor, on or about the Ist of January, 1833, 
feloniously made or framed a promissory note for five hun- 
9, B 2 
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dred and fifty rapees (550) in the name of Gunnace, a native 
inhabitant of Cawnpoor^ and payable to him^ the said Corpo¬ 
ral Fahey^ as follows : ' 

“ I promise to pay to Corporal Fahey, of Capt. R. Smith’s 
Company, of H. M.’s 44th Regt., the sum of (550) five hun¬ 
dred and fifty sonat” (now Company's) “ rupees, being the 
amount in full of cash received from him, the said Corporal 
Fahey, on the 17th of September, which I promise to deliver 
to the said Timothy Fahey, 44th foot or order, (7) seven 
days after sight, at the rate of nine rupees per cent, per an¬ 
num. Given under my hand, this 17th day of September, 
1832, at Cawnpoor.” 

(Signed) G. Gilroy, Private. 

J. KingsleV, Color and Pay Sergt.” 

He, the said Timothy Fahey, having obtained the signa¬ 
ture of the said Gunnace under a false pretence, and having 
obtedned also under a false pretence Private George Gilroy to 
write the words above the said signature, and obtained, also 
under a false pretence, the attestation of serjeaut (now private) 
James Kingslby, as a witness to the note, with intention to 
defraud the said Gunnace.’’ 

2. With having, at Cawnpoor, on or about the 4th 
January, 1833, feloniously oflFered or uttered, as true, the 
above paper, or promissory note, knowing the same to be 
false, with intention to defraud the said Gunnace.” 

WiTNESSvs. 1. The proof that Gunnace was induced to 
sign the note under a false pretence, and his handwriting. 

2. Of the handwriting of Gilroy of the words above Gun- 
nace’s signature, and of such writing under a false pretence. 

3. Of Kingsley*s attestation |o the note, under a false pre¬ 
tence. 4. Of the offering ot uttering of the note, as true. 
If made under a false pretence, the intention to defraud re¬ 
sults as a consequence of the forqaer proofs. 

Skhtence. Transportation for a period of seven (7) 
years.” , 

See G. O^ C. C. 4th March, (K. T. 1st Feb.) 1^4; mak¬ 
ing a ^^fake paper” (signing the name of the Captain of the 
taronp) by means of which to obtain beer from a merchant. 


1 
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FORGERY—The 72nd section, 9 QeOk 4, c. 74. declares 
that if any person shall falsely make, forge, counterfeit, or 
alter, or shall utter, Sr publish as true, or sell, offer to dis¬ 
pose of, or put away, knowing the same to be false, forged, 
counterfeited or altered, any deed, or any written mstrument 
for the conveyance or transfer of any property, &c. Will, Tes¬ 
tament, Bond, Writing, Bill of Exchange, Promissoi’y Note, 
&c. shall be guilty of felony, &c. liable to transportation for 
life or any term of years, or imprisonment for any term not 
exceeding 4 years.'^ 

Charob. 1. With having at - on — day of —— 

feloniously and falsely made, forged and counterfeited, a 

certain promissory note-— bearing the signature of A. 

as follows, (insert the same) with intent to defraud A.*' 

2. “ With having at the same time and place (or some 

other) feloniously uttered and published as true, (or sold, t^c.) 
the said promissory note, knowing the same to be falsely 
made, forged and counterfeited by offering the same to B. 
with intent to defraud the said A.” 

Witnesses. 1. A. (under section 32, though an interested 
party may be a witness) proves that the writing of the pro¬ 
missory note and signature are not in his handwriting. 

2. B. proves that it was offered to him, by the prisoner. 

Sentence, as above. 

FRAUI) AND EXTORTION—G. O. C, C. 18th Dec. 
1832, pages 401 and 403. 

G. 

GUARD LEAVING, &c.—See Post. 


HIGHWAY ROBBERY—The 80th section, of the 9 
Geo. 4, c. 74, enacts, that if any person shall rob any other 
person of any chattel, money or valuable security, every such 
offender being convicted thereof shall suffer death as a felon j 
and if any person shall steal any such property from the 
person of another, or shall assault any other person with 
intent to rob him, or shall with menaces or by force demand 
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such property of any other person mth intent ti> steal 
the sune, every such offender shall be guilty of felony, and 
being convicted thereof, shall be liable* &c. to be transported 
for life or for any term of years, or to be imprisoned for any 
term -not exceeding 4 years.” 

Chakoe. {Thomas Rigby, Gunner, 2nd. Co. bth Bn. Arty.) 
“ With feloniously assaulting Ramnath, a post-office runner, 
on the highway near Agra, on the 11th Sept. 1835, and from 
the person, and against the will of the said Ramnath, feloni¬ 
ously taking, stealing, and carrying away a clotby the proper¬ 
ty of the said Ramnath, a small box, the property of Capt. 
Philip Cortlandt Anderson, of the 64th Regt. Native Infan. 
try, and a parcel, the property of persons unknown.” 

Witnesses. 1. The evidence of Ramnath alone would 
be sufficient, for though not stated if the act was committed 
in the night or by day ; still it is seldom that such acts are 
committed when others are present; and most likely the 
prisoner concealed himself on the road for the purpose. 

2. Capt. A——, or some other person to prove the pro¬ 
perty to be his. The stealing of property of persons unknown 
is equally a felony. {Russell on Crimes, vol. ii., p. 162.) 

* 3. The committing the act by force, or against the will of 

Ramnath proved the felonious and violently taking.” 

4. The act declares the robbing of any chattel, so that the 
value is immaterial: and now, by section TJ, of the Act the 
distinction between grand and petty larceny is abolished. 

Sentence. “Transportation for fourteen (14) years,” 
(G. 0. C. C. l\th Jan. 1836,)—under sections 27 and 29, 
of the Act, the court may, instead of a sentence of death, 
transport for life, or for a term of years. 

I. 

INSUBORDINATE AND OUTRAGEOUS CONDUCT 
TOWARDS A SUPERIOR. • . ^ 

Cqabge. “ With having at- 0 I|v 0 t about - 

day of- , used abusive and thrcateiiii^ languag^to (or 

towards) -his superior officer, a^< declarii|^if ever 

he had ao opportunity that < he take awayl^jb life»’ 
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or words to thsit effect. Such cbaduct being insubordinate ' 
and outrageous, and subversive of good order and. military 
discipline.” 

On—« With having at . . , on or about —threa¬ 

tened (or avowed an intention) to shoot * — hie superior 
officer; he, the prisoner, having his musket loaded with pow¬ 
der and ball (or shot) at the time ; such conduct being insu¬ 
bordinate and outrageous, and subversive, &c.” 

Witnesses. 1. The evidence of the superior officer, or 
the threat may have been made use of in the presence of 
others who should then be examined. 2. In the second case 
prove that the’prisoner’s musket was so loaded. The avowal 
of the intention may have been made to the superior officer; 
or to others. 

Sentence; Clause 7 of M. A. and articles 70, 72, 77» 
79 and 80, Honorable Company’Si section xxi. Art. ii. See 
Native Articles of War. 

INSULT TO HINDOOS BY MOOSULMANS— 
garding the killing of a cow.) G. O. C. C. 7th Dec. 1820. 

M. 

MALINGERER—See Disgraceful conduct. 

MANSLAUGHTER—Section 56, of 9 Geo. 4, c. 74, 
declares, that “ where any person, feloniously stricken, 
poisoned, or otherwise hurt, at any place whatsoever, either 
upon the laiid or at sea, within the limits of the charter, &c. 
shall die of such stroke, poisoning or hurt, in places without 
those limits, or being feloniously stricken, &c., at any place 
whatever, either upon land or at sea, shall die, &c. of such 
stroke, &c., at any place within the limits aforesaid, every 
offence committed in respect of any such case, whether the 
same shall amount to murder or manslaughter, or of being 
accessary before or after the fact to murder or manslaughter, 
nvay be tried, &c.” 

Charge. {Gunner Nicholas Carrolan, ^ c .) “ With man¬ 
slaughter, in having at Secrole, {Benares,) feloniously and 
tvil^tdly killed Gunner Miles Neille, of the same Company, 

throwing him down%ith force upon the ground, and fall- 
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ing upon him> on the 12th February, 1838, by.which hit 
bladder wa» ruptured: whereof the said Neille died on the 
16th February, 1838.” 

Witnesses. 1. As Neii/e was killed in consequence of a 
fall he received while fighting with Carrolany the bystand> 
ers who saw the fight, and those who heard the challenges 
to fight were the witnesses. 2. Medical evidence to the 
cause of the death: see evidence Murder. 

Sentence. Imprisonment one (1) Calendar month. (G. 0. 
C. C. 2Qth March, 1838.) Seeprecedents under Manslaughter 
regarding this case. 

Under section 37 of the Act the sentence may be trans¬ 
portation for life (us in the case of Gunner Mulcahy tried for 
murder ; 8 out of 15 found him guilty of murder—an aggra¬ 
vated case. G. O. C. C. 23rd August, 1833,)—“orterm of 
years not less than 7 years, or imprisonment not exceeding 4 
years or to pay a fine.’’ (No fine in military courts.) 

N. B. For cases by G. O. C. C. 15th May, 1828 

and 10th Jan, 1838. By kicking, 24th May, 1828. By strike 
ing and beating, 2nd. and 15th June, and 29th August, 1829; 
29th Oct. 1830; 16th March, 1833; 16th May, 1834 ; 25th 
March, 1836; 6th Oct.' 1837* By fighting, 26th Aug. 1837; 
and 20th March, 1838. 

MESS, Misconduct at —G. O. C. C. 16th April, and 17th 
July, 1830 ; 7th Feb. 1835 ; 27th (K. T. 23rd) Jan. 1836— 
improperly certifying being kept up, 30th April, 1836. 

MUKDEli—1. “Is the killing any person, &c. with 
malice prepense or forethought, either express or implied 
by law. Express malice is, when one person kills another 
with a sedate deliberate mind and formed desi||j^v^ such 
formed design being evidenced by external cifcm^tApoes, 
discovering the inward intention; as lyii^ inwait, antece¬ 
dent menaces, former grudges, and concerted schemes to do 
the party some bodily harm. (Russell on Crimes, vol. i. p. 421.) 
And malice is implied by law from any deliberate cruel act 
committed by one person against another, however sudden: 
thus when a man kills another suddenly without .any, or 
without a considerable provocation,^he law implies malice. 
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So wilfully poisons another; in such a deiUierate 

aot, the law presumes malice, though no particular enmity 
can be proved. And should be observed as a general rule, 
that all homicide is presumed to be malicious, and of course 
amounting to murder, until the contrary appears from cir> 
cumstances of alleviation, excuse, or justification.” flbid. 
p. 422.) 

2. “ Where the defence rests upon some violent provoca¬ 
tion, it will not avail, however grievous such provocation may 
have been, if it appears that there was an interval of reflec<» 
tion, or a reasonable ti^ne for the blood to have cooled before 
the deadly purpose was effected. And the provocation will 
be no answer to proof of express malice. But where fresh 
provocation intervenes between preconceived malice and the 
death, it ought clearly to appear that the killing was upon 
the antecedent malice ; for if'there be an old quarrel between 
A. and B., and they are reconciled again, and then, upon a 
nm and sudden falling out, A. kills B. this is not murder. 
It is not to be presumed that the parties fought upon the 
old grudge, unless it appear from the whole circumstances 
of the fact: but if upon the circumstances it should appear 
that the reconciliation was hut pretended or counterfeit, and 
that the hurt was done upon the score of the old malice, 
then such killing will be murder.’* 

3. “ Where knowledge of some fact is necessary to make 
a killing murder, those of a party who have the knowledge 
will be guilty of murder, and those who have it not of man¬ 
slaughter only. If A. assault B. of malice, and they fight, 
and A.’s servant come in aid of his master and B. be killed, 
A. is guilty of murder; but the servant if he knew not of 
A.’b malice, is guilty of manslaughter only.” (Ibid. p. 423.) 

It is i^reed that no person shall be adjudged by any act 
whatever to kill another, who does ndt die thereof within a 
year and a day after the stroke received, or cause of death ad¬ 
ministered ; in the computation of which the whole day upon 
which the hurt was done is to be reckoned the first.” (Ibid* 

p. 428). 

9 c 
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■ i4. has been ruled, that if a man ^re aturthei^ il sirnhe 
nut in itself so mortal but that with good care he might be 
cured, yet if the party die of thti wound, within the year 
and a day, it is murder, or other species of homicide, as the 
case may be: though if the wound or hurt be'not mortal, 
and it shall be made clearly and certainly to appear that the 
death of the party was caused by ill applications by himself 
or those about him, &c. and not by the wound, it seems that 
this is no species of homicide. But when a wound not in 
itself mortal, for want of proper application, or from neglect, 
turns to a gangrene or a fever, and that gangrene or fever is 
the immediate cause of the death of the party wounded, the 
party by whom the wound is given is guilty of vnurder, or 
manslaughter, according to the circumstances.^^ (Ibid.) 

5. If a man be sick of some disease, which by the 
cause of nature, might possibly end his life in half a year, 
and another gives him a wound or hurt which hastens his 
death, by irritating and provoking the disease to operate more 
violently or speedily, this is murder or other homicide, accord¬ 
ing to the circumstances, in the party by whom such wound 
or hurt was given. For the- person wounded does not die 
simply ex visitatione Dei, but his death is hastened by the 

hurt which he received..; and it shall not be permitted to the 

_ « 

offender to apportion his own wrong.^* {Ibid. p. 429.) 

6. “ In order to make an abettor to a murder or man¬ 

slaughter principal in the felony, he must be present aiding 
and abetting the fact committed. The presence, however, 
need not always be an actual standing by within sight or 
hearing of the fact; for there may be a constructive pre¬ 
sence, as when one commits a murder and another keeps 
watch or guard at some convenient distance. But a person 
may be present; and, if not aiding and abetting, be neither 
principal nor accessary: as, if A. happen to be present at a 
murder and take no part in it, nor endeavour to prevent it, 
or to apprehend the murdei'er; this strange behaviour, 
though highly criminal, will not of itself render him either 
priiicipal or accessary(/Md. p. 431.) " 
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jCufBOB* {Sefyt. Bryan Smith, -4r/*W(ery.)^,‘^.pr|tfeliavmg, 
t|iei A|tiUery <>amp, itt the cantonment, ^uraalj.- on 
the^ nigKt of the 23rdf or morning of the ^4th. December* 
1$^* feloniously, wilfully, and of his malice aforethought, 
murdered, or. having aided, assisted, or been concerned in 

' ' r 

the murder of staff Serjt. Peter Malcolm, of the same com¬ 
pany and battalion, by beating and strangling him; also by 
fracturing his skull with some instrument, weapon or imple¬ 
ment ; also by indicting several wounds on his head with 
some pointed instrument or weapon, and thereby indicting a 
mortal wound or wounds, of u^hich he (staff Serjt. Peter 
Malcolm) died on the night or morning aforesaid.” * 
Witnesses. The positive evidence of this case as to the 
act of striking was by one witness. But, there were various 
circumstantial proofs in the case—such as blood being found 
on the prisonei-’s clothes (concealed under his bed) the next 
morning, the clothes wet and the blood partly washed out; his 
turning pale when accused ; the Hooqu bottom with which 
he did the deed being his own and bloody; and it having 
been seen in the tent of Malcolm the evening before and 
found there next morning Cbloody), there having been a pre¬ 
vious misunderstanding between them. The prisoner making 
his comrades in his tent drink topreventtheir noticing what he 
did—agoing out of the tent several times during the night— 
the groans of the deceased being heard by another man in the 
prisoner’s tent which was close to that of the deceased—the 
deceased being left at night by several serjeants, &c. in a 
drunken state, and though a more powerful man when sober, 
than the prisoner, known to be helpless when drunk —and 
though the night was dark a charcoal light in Malcolm’s 
tent enabled the single witness, by looking into the tent, to 
see the blow or blows—his not going near the tent of the 
deceased next morning, as was natural for him to have done 
had he been innocent, and as all the other N. C. O. did ! 

Sentence. To be hanged, (G. O. C. C.2\st April, 1830.) 
See sections 54, 55 and 56; also 27 of 9 Geo. 4,.c. 7^- ^oe 
Cases. Killing with a sword, G. O. C. C. 18th ^Aug. 1827; 

2 c 2 
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lOtfa Marcli, ld29 1 3rd Nor. 18 ^; 19th Deo. 

t8S3t " By atHtfi 0 ling, 8th Jan. 1835. By *kicHnff and beat~ 
94th May, 11^; Slat Dec. 1829.^ Bystabbmjgi, I at iF'eb. 
ISSl'o^lvith 17th April, 1828 ; 29nd June, 1829— 

with a huffe, 14th March, 1829 ; 23rd Feb. 1832; 18th April, 
1833. By «hoo/tn^, 15th May, 1828 ; 23rd April, 1831; 
13th Nov. 1832; 14th May, 18%. By cuttiiiff And maiming, 
I4th Feb. 1832. After fact, 30th March, 1832; 19th July 
and 6th and 8th Nov. 1834. 

MUTILATING—See Disgraceful conduct. 

MUTINY—(See distinction between Mutiny,AndMutinous 
coiiVluct, under Precedents, and Index.) 

Charge. Case 1. {Private Robert Messinbird, H. C. 
European Regt.) With mutiny, in having at Dinapoor, 
between the hours of eleven (11) in the forenoon and one (1) 
in the afternoon, on the 30th day of March, 1834, when on 
duty at the regimental barrack guard, feloniously, wilfully, 
and maliciously, (not unlawfully) stabbed, with intent to mur¬ 
der, and dangerously wounded, with a bayonet, Serjeant 
< James Hilton, of the H. C.’s European Regt., his superior 
officer, and in charge of the guard to which he (Private 
Robert Messinbird) belonged.’* 

Witnesses. The remarks by the Comr. of the Forces ex¬ 
plain this case. 

1. “ The only conjectural inducement for the selection of 
the seijeant is, that the rank and occupation of his intended 
victim would enhance and establish the crime as violence 
against his superior and immediate Comg. officer.** 

2. '*The belief that depravity so hardened could not 
exist, might thus throw a shadow of rationality on the pri¬ 
soner’s assertion, that the stab was accidental, were not the 
evidence so positive, so circumstantial, and so unquestioned, 
as to render irresistible the conviction, that the conduct of 

, the prisoner was cool, meditated, ai^ murderous.” 

8. "His entrance from the^vVerandab, where his own 
cot was situated, into the guard room, where the sesjeant 
was 'asleqs,^ and remaining there a few seconds; his seebnd 
entrance and looking around^ and then retiring to his oot ; 
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bU ikii*d entrimce, ailmtly walking up and taking down the 
bayonet from the rack on the widl^ and, on being remonstrat¬ 
ed with, for disturbing accoutrements not his own, declaring 
that he sought his own property; his instantaneous crossing 
to the other side of the room to the cot of the sUepmg Ser¬ 
jeant ; the forcible plunge of the bayonet with both hands ; 
his attitude immediately after the stab; the absence of any 
exclamation of sorrow or surprise, his perfect silence through¬ 
out the act, and on his seizure; all repel the belief of acci¬ 
dent, and demand the execution of the fatal sentence.” 

Sentence. "To be hanged.” (G. 0. C, C. 2lst June, 
1834.) 

Case 2. [Private Gretton, 31st Foot.) Charge. " Highly 

mutinous conduct at-on-day, &c. in repeatedly 

striking Corporal Joseph Bradley, of the same company, 
when in the execution of his duty, and using to the said 
corporal highly mutinous and threatening langui^e, declar¬ 
ing, that he would ‘ then have taken his life, had not assist¬ 
ance come to him, (the corporal) and that he would take 
his life if ever he (the prisoner) got out of the guard house 
or words to that effect. Threatening also to take the life of 
Private Patrick Fitzsimmons, of the same company, who 
was one of the fatigue party, sent with the corporal to seize 
and confine him (the prisoner).” 

Sentence. Fourteen years’ transportation as a felon. 
(G. O. C. C. 24th (K. T. 2nd) Feb. 1834.) 

Remark. In the case of Private Martin Birmingham, 
4l8t Foot, tried on two charges for mutiny. Ist. For having, 

at Moulmein, on the-after the company had been in-‘ 

spected on its private parade, and before it was marched to 
the general parade of the Regt., for the purpose of practising 
with hlani cartridge, loaded his firelock with two rounds of 
blank cartridges and a musket ball,” 

2nd. For mutiny, in having avowed when going to the 
Regimental guard room, on the aforesaid afternoon, that he 
had loaded bis firelock for the purpose of shooting either 
Lieut. Col. C. Purdon, or Lieut. B. Harnett, of the same 
regiment.” 



198. Charges. 

Sentence. “ Transportation^ as a felony for seven (7) 
years.^* " ' 

Remarks by Lord Hill, Genl. Comr.-in-Chief. " I have 
to acquaint your Lordship, that the court have, in this case, 
awarded a sentence which could not legally be enforced, in¬ 
asmuch as neither the charges, nor the particular facts as 
adduced in evidence in support of them, constitute an offence 
within the true intent and meaning of the first clause of the 
mutiny act, so as to authorize it to award such a sentence. 
Under these circumstances, H. M. was pleased to extend 
his most gracious mercy to the prisoner. Private M. B. &c, 
and to command, that he be allowed to return to his duty, 
being admonished to be careful how he again incurs H. M.’s 
displeasure.^^ 

(Signed) Hill, &c. 

Genl. Rt. Hon’ble Lord W. Bentinck, G, C. B. 

(G. O. p. G. 15th June, 1833.) G. O. C. C. 15th (K. T. 
1st) Feb. 1834. 

And (G. O. C. C. 19/7^ June, 1833), Private Callaghan, 
H. C.’s European Regt.— ‘^Mutiny” whilst the Adjt. (in exe¬ 
cution of his duty) was visiting the cells, in which the pri¬ 
soner was undergoing dry room punishment, having told me 

that he would shoot me when he got out, and that he would 
have done so before, had he not been confined to the log” or 
words to that effect. 

Sentence. “Solitary imprisonment 18 months.” Not 
confirmed. “ The Commander-in-Chief concurs in opinion 
with the J. A. G., that the fact charged in the crime, and 
proved in evidence, does not amount to the capital offence of 
‘ mutiny,* and ought to have been designated as mutinous 
conduct only.’^ 

Cases. Firing at an officer at parade, G. O. C. C. 25th 

Jan. 1830. At a Serjt. major, 12th Nov. 1830. Cutting at 

« 

with a sword, 12th July, 1827. Striking his superior officer, 
4th Feb., 17th April, 3rd May, 1830—his Comg. officer, 4th 
Nov. 1830. At Church parade, 22nd May, 1832IJ Killing the 
Adjutant on parade, 15th Dec. 1828. Threatening officer, 
2lBt Nov. 1829; 16th April, 1830. Lying in wait wodknock^ 
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ing down, 30th Oct. 1830—with concealed arms about him, 
9th Sept. 1828, 4th May, 1830. Mutinous while being flog¬ 
ged, 19th June, 1829.* 

N. 

NATIVE OFFICERS—Accusing an European officer. 
(G. O. C. C. 4th Sept. 1835.) 

Abusing sepoys, and improper conduct. (G. O. C. C. 7th 

Feb. 1837.) 

NEWSPAPERS—Writing complaints and grievances in. 
(G. O. C. C. 29th Nov. 1828; 23rd Oct. 1835 ; 6th Jan. 
and 13th Oct. 1836.) 


o. 

OATH—Administering in the case of a mutiny, to pre¬ 
vent disclosure of the state of the Regt. (G. O. C. C. 13th 
May, 1816.) See, also, 9th Sept. 1825. 

OFFICER—Drunk and exposing himself in Calcutta. 
(G. O. C. C. 6th Feb. 1835.)—Drunk, and entering the mess- 
tent of another Regt. (1st Aiig. 1835.)—Drinking with 
N. C. O. and men. (31 st (K. T. 29th) Dec. 1835.) 

OPPRESSION AND ABUSE OF AUTHORITY— 
(G. O. C. C. 26th Aug. 1833.) 

ORDERS, DISOBEDIENCE OF— Charge. “With 

having at-on or about tlie-disobeyed the orders of 

--his superior officer, in having refused to ftill into the 

ranks, (or a^s the case may be,) although repeatedly ordered 
so to do.” N. B. The words “ in the execution of his duty,^* 
after “^superior officer,” are usually inserted; but he must 
be while giving any order*. 

Witnesses. 1. The superior officer must at times, be 
the only person to prove the fact. It is usual to examine 
one or more others, if they heard the order given, and any 
reply made by the prisoner, which reply proves that he heard 
the order. 2. The only doubt would be if there was any 

• * The words of article IS are—Who shall disobey the lawful command 
of his superior officer.” The same in the Honorable Compnny’i article. 
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great noise at the time; or that the prisoner may be some^ 
what deaf. 

Sentbncb. Clause 7 of hf. A.'* and articles 12, 

77> 79i 80 and 85 of the Articles of Wars Honorable Compa¬ 
nds, M. A. section i. and section ii. article v. of the Arti> 
cles of War. See Native Articles of War. 

P. 

PARTY—Misbehaviour at. (G. O. C. C. 4th Jan. and 9th 
July, 1828.) 

PAY—Making unauthorized deductions from, (G. O. C. C. 
26th April, 1824.) Sepoys refusing to receive their balances, 
(G. O. C. C. 9th Aug. 1811). See Embezsslement. 

PENSION—Instigating and alsisting men fraudulently 
to obtain a pension from Government by falsely represent¬ 
ing himself to be the father of a deceased sepoy. (G. O. 
C. C. 25th May, 1835.) 

PERJURY AND SUBORNATION OF PERJURY— 

1. “ Perjury, by the common law, appears to be a wilful 
false oath by one who, being lawfully required to depose the 
truth in a proceeding in a Court of Justice, swears absolute¬ 
ly in a matter of some consequence to the point in question, 
whether he be believed or not.” 

2. “ Subornation of Perjury by the common law is an of¬ 
fence in procuring a man to take a false oath amounting to 
perjury, w,ho actually takes such oath. But it seems clear 
that if the person incited to take such an oath, do not actu¬ 
ally take it, the person by whom he was so incited is not 
guilty of subornation of perjury; yet it is certain that he is 
liable to be punished, not only by line, but also by infa¬ 
mous corporal punishment.” 

3. “ Inciting a witness to give a particular evidence, 
where the inciter does not know whether it is true or false, 
is a high misdemeanor.” (Russell on Crimes, vol. ii. p. 517 ) 
** The false oath must be wilful, and taken with some degree 
of deliberation; for if upon the whole circumstances of the 
case it shall appear probable, that it Was owing rather to the 
weakness thaii perverseness of the party, as where it was oc- 



Charges. 201 

6 a 3 toii^d by surprise, or inadvertency, or a mistake of the 
true state of the question, it cannot but be hard to make it 
amount to voluntary hnd corrupt perjury, which is of all 
crimes whatsoever the most infamous and detestable.” 

4. A man may be indicted for perjurj'^, in swearing that 
he believes a fact to be true which he must know to he false. 
The important requisites in a case of perjury appear to be 
these ; the false oath must be taken in a judicial proceeding, 
before a competent jurisdiction, and it must be material to the 
question dependingr {Ibid. p. 518.) 

5. By section 3.5 of 9 Geo. 4, c. 74, it is declared that, if, 

any offender hath been or shall be convicted of any misde¬ 
meanor which renders the parties convicted thereof incompe¬ 
tent witnesses (except perjury or subornation of perjury), and 
hath endured the punishment, &e. such offender shall not 
be deemed to be an incompetent witness in any court or pro¬ 
ceeding, civil or criminal.” By section 36, where an affirma¬ 
tion or declaration is made, the swearing falsely and corrupt¬ 
ly renders the witness liable to the same punishment as if an 
oath had been taken. 

6 . By Clause 78 of the Annual Mutiny Act (1837), the 
crime is “ liable to such pains and penalties as by any laws 
now in force any persons convicted of wilful and corrupt 
perjury are subject and liable to.” So that a king’s officer 
or soldier would be tried in India under the 9 Geo. 4, c. 74, 
by general court-martial, (under Article of War 102,) if the 
troops are stationed at places upwards of 120 miles from 
Calcutta, &c. ‘‘but not if within 120 miles, &c. In the 
Honorable Compamfs army, officers and soldiers are (under 
section 64 of 4, Geo. 4 c. 81), triable and punishable by a 
general court-martial at all places wheresoever committed. 
(See Native Articles of War.) 

t 

Charge. A. charged as follows;—“ With wilful and 
corrupt perjury in the following instance or instances.— 1st 

Instance —That at a-- court-martial held at-on— 

day of-of which-was president, for the trial of P., 

the said A. having been duly sworn (or made u solemn affirm¬ 
ation or declaration) as a witness for the prosecution (or 

2 D 
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dtfence did falsely, knowingly, wilfully and corruptly give 
evidence before the said court touching the said trial, as 
follows, (inseri some material part or*parts of his evidence) 
which said evidence is false and untrue, was material evi¬ 
dence on the said trial, such giving of false and untrue evi¬ 
dence, operating to the perversion of truth and the due admi¬ 
nistration of justice/’ 

Ob —For subornation of perjurf’ —^After the words 

trial of P. the said C. did wilfully and corruptly instigate 
and persuade (or solicit and procure) B. a witness at the 
trial of the said P. for the prosecution (or defence), the said 
B. being duly sworn, &c. to give false and untrue evidence, 
and the said B., so instigated, &c. did knowingly give evidence 
as follows (insert, t^c.) which said evidence is false and un¬ 
true ; the said C. having instigated and induced the said B., 
to give such false and untrue evidence, with the intention 
to prevent the truth and to impede the due administration 
of justice.” 

Witnesses. 1. Two are necessary . “ The evidence of 

one witness is not suflBcient to convict the defendant on an 
indictment for perjury, as in such case there would be only 
one oath against another” (Russell, voL ii. p. 544.) ‘‘But 
this rule must not be understood as establishing that two wit¬ 
nesses are necessai-y to disprove the fact sworn to by the 
Deft., for if any material circumstance be proved by other 
witnesses, in confirmation of the witness who gives the direct 
testimony of perjury, it may turn the scale and warrant a 
conviction.^’ (Ibid, p. 545.) 

2. This is exemplified in this way-^A. is the perjured 
witness—D. and F. contradict him, at the trial, in some 
material evidence. The evidence of D. and F., examined as 
witnesses at the trial, can prove the evidence of A. to be false. 
But it may so happen that there shall be only D. to contra¬ 
dict A.; still, if F. an unexamined witness can contradict A., 
he, joined with D., will convict A.; or, it may be neither D. 
or JE. were examiped, and it subsequently appears that G. 
H. never examined at the trial can contradict A. now, these 
two witnesses will convict A.—And at a trial where a gentle- 
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man was in court) who had heard the same witness depose 
differently at a former trial for the same crime where other 
prisoners had been tried, he immediately addressed the judge, 
and stated the fact. 

3. The evidence given by A. is sworn to by any members 
of the tourt, or other persons present during the trial. Those 
witnesses who gave their evidence at the trial are examined; 
or others who know the facts to be false, though not before 
examined. 

4. Prove that the trial of P. took place. 

5. Prove that A. was duly sworn (or affirmatioriy S^c.) and 
produce the record of the trial in which the peijury is 
assigned. 

6. Compare the evidence given at the trial of P. with the 
evidences of D. E., D. F. or G. H., as the case may be. 

Or — Subornation of perjury. 1. Prove, that B. was 
sworn and gave evidence on the trial of P. 2. That C. soli¬ 
cited and procured B., to give false evidence. 3. That B. 
gave false evidence, as above. 

Sentence. Imprisonment, Section 64 of 4 Geo. 4, c. 81. 
(Honorable Company’s Army) and Native Articles of War. 

PETITION—^Against Commanding Officers, (G. O. C. C. 
17th Sept, and 21st Oct. 1829. Regarding/>rowo/io», 4th 
Sept. 1835. Against Pay Havildars of troops, 27th Sept. 1836. 

POISON— Attempt to murder by poison. Section 59 of 

9 Geo. 4, c. 74 . With having at-on-day of- 

unlawfully and maliciously administered, or attempted to 
administer to A., or having caused to be administered by B., 
poison or other destructive, noxious or deadly substance or 
ingredient or drug (name the article; and say or other de¬ 
structive, ^c.), with intent to murder the said- ” 

Witnesses. 1. Prove that the attempt to administer 

poison, &c. to A., or if by B., that-caused B. to aduii> 

nister. 

2. It is often advisable to ascertain from what shop, &c. 
the prisoner purchased the poison, and the reason he 
for buying such a quantity (as druggists are cautioned 
against the sale of poison to unknown persons.) 

2 o 2 
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3. If bought about tlie time it was administered. 

4. Search should be made to see if A,, or B.^ have any 
poison^ &c. in their possession conceded. 

5. It does not seem necessary to prove the exact quantity 
of poison administered—for a certain quantity will affect dif¬ 
ferent persona, in various ways according to constitution, or 

I » 

state of health—it is the animus —the maliciously adminis¬ 
tering the drug. The prisoner may be ignoratit of the precise 
chemical effect produced on the stomach by the presence of 5 
gi'ains, though it may require 10 to kill—or 10 may have been 
put into gmel, or food and only 5 grains may be found—or 
the presence of poison may appear—the quantity unknown 
—the rule of law is, that—no one shall take advantage of 
his own wrong.” 

Sentence. Under section 59 of the Act, death —but 
under sections 27 and 29—transportation for life, or term 
of years may be awarded—for section 27 only bars a less 
sentence in the case oi murder. (See G. 0. C. C. ibth Octo¬ 
ber, 1829.) 

POST, Sleeping on — With having been found sleeping 

on his post, when sentry over-at-, between the 

hours of-and-on or about the night ( daij or morn¬ 
ing, i^c.) of -.” 

Witnesses. 1. Prove that the prisoner was put on duty 
as sentry at the place' on the day and at the hour. 2. At 
what hour found asleep. 3. The Serjt. or corporal going 
his rounds would prove that he was not challenged—or that 
he found the prisoner asleep, having heard so from others 
and going to the spot. 4. The musket or arms, of the sentry 
may have been taken away from him which is strong proof. 

’ 5. The defence usually made is that the prisoner was taken 
ill and fell down, and was overcome by the heat, &c. I have 
knqwn the case of a prisoner declaring he was attacked by 
cholera. He was taken to hospit^—it was from the effects 
of hard-drinking. In 4 ,the 8 e‘ cases idik, “ was the prisoner 
drunk?” § ' ■ ^ 

I^ENTENCE. Clauses I and 7 fltM. A. and articles 17^ 
72,77 and 85 of the Attics of Honorable Company’s 
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section 1, of M. A. and section xii. Art. x. Articles of War. 
See Native Articles of Wav. 

2. Leaving post hifore regularly relieved. With having, 
without being regularly relieved, left his post, when sentry 

over-at-between the hours of-and-yn or 

about the night (day^ morning, ^c.) of-.” 

Witnesses. 1. As above. 2. Prove that he was not 
regularly relieved. It is a crime if, before his tour of duty 
be out, he allows another sentry to relieve him. 3v If sick, 
sentries are desired to pass the word to the guard for relief. 
Nothing but sudden illness, or call of nature, can be an 
excuse. 

Sentence. As above. 

3. Leaving a Guard or Picquet. . “ With having on or 

about the-between the hours of-and-left his 

guard (or picquet) at-without having obtained leave 

from the officer, or N. C. O., in command of the said guard, 

&c.—and not returning until between the hours of-and 

-(or until seized and brought back (and then drunk, &c.) 

or if he did not return leave out, * and not returning, &c.')” 

Witnesses. 1. That he belonged to the guard, &c. 
2. That he obtained no leave. 3. That he was seized. 

4. That he was drunk, &c. 

Sentence. Clause 7 of the M. A. and articles 29, 72, 
77j 79 and 86 of the Articles of War. Honorable Company*$ 
section xii. Art. v. of the Articles of War. See Native Arti¬ 
cles of War. 

PREVARICATION— Chauge. “With scandalous and 
infamous behaviour, such as is unbecoming the character of 

an officer and a gentleman, in having, on the-day of 

-, grossly equivocated and prevaricated, when delivering 

his evidence on oath before a general court-martial, assem¬ 
bled at . — for the trial of —— of-Regt.” 

Witnesses. 1. Prove that he was sworn, as a witness. 
2. As the mode and manner of giving his evidence is princi¬ 
pally in point, two or more members of the court-martial before 
which he gave his evidence should be examined. 3. It will 
appear from his answers to the various questions put to him 
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compared altogether, how far he prevaricated or shuffled, in 
his evidence, with a view to avoid giving evidence, against 
or in favor of the prisoner who was under trial, or, with the 
view of not giving evidence applicable to the case—'Well 
knowing the facts, and concealing his knowledge. 4. If his 
evidence related to matters of opinioriy there would be greater 
difficulty in convicting him ; but as to the knowledge of any 
fact, other witnesses may swear that he was present as well 
as themselves ; or that he had the same means of knowing 
such facts. 

Sentence. If scandalous, ^c. Under articles 31 and 37, 
shall be cashiered. If acquitted of " scandalous, &c. manner,” 
then discretionary under article 70 , and may be the same sciptr 
tence. Honorable Company’s Sect. xiv. Art. xxvi. or, &c. 
Sect. xxi. Art. ii. of the Articles of War. See Native Articles 
of War. See G. O. C. C. 6th June, 1828 and 12th Feb. 
1830, for cases. 

PRIZE MONEY —Clandestinely obtaining. (G. O. C. C. 
9th Oct. 1826.) 


R. 

RACING—Transactions regarding, (G. 0. C. C. 1st April, 
1837.) 

RAPE—Rape has been defined to be the having unlawful 
and carnal knowledge of a woman, by force and against her 
will.” Russell, vol. i. p. 556). “ The law presumes, that 

an infant, under the age of 14 years, is unable to commit 
the crime of rape; and, therefore, it seems that he cannot 
be guilty of it. This doctrine, however, proceeds upon the 
ground of impotency, rather than the want of discretion; 
and such infant may, therefore, be a principal in the second 
degree,” (all present, aiding and assisting are, whether men 
or women,) “ as aiding and assisting in this offence, if it ap¬ 
pear by sufficient circumstances, that he had a mischievous 
discretion.” In India it must be recollected that in Euro¬ 
pean regiments ^rls are allowed to marry at 13 years of age— 
3 or 4 yeai-s younger thah in England—and some European 
males under 14 years age might commit the crime. 
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2. The offence of rape may be committed^ though the 
woman at last yielded to the violence, if such her consent 
was forced by fear of* death or by duress. And it will not 
be any excuse that she was taken u^ith her own consent, if 
she were afterwards forced against her will; nor will it be 
an excuse that she consented after the fact, or that she was 
a common strumpet, or the concubine of the ravisher: for she 
is still under the protection of the law, and may not be 
forced. Circumstances of this kind, however, though they 
do not necessarily prevent the offence from amounting to a 
rape, yet are material to be left to the jury, in favor of the 
party accused, especially in doubtful cases. The notion that 
if the woman conceived, it could not be a rape, because she 
must, in such case, have consented, appeal's to be quite ex¬ 
ploded.” (Ihid, p. 557 .; 

3. ^^Upon a case reserved, 4 of the judges thought that 
the having carnal knowledge of a woman whilst she was 
under the belief of its being her husband, would be a rape ; 
but the other 8 judges thought that it would not be. But 
several of the 8 judges intimated that if the case should 
occur again, they would advise the jury to find a special 
verdict.” (Ihid, p. 558.) 

4. Section 66 of the Act 9 Geo. 4, c. 74, declares— 
“ Whereas offenders frequently escape by reason of the diffi¬ 
culty of the proof which has been required of the completion 
of these several crimes, &c.—that it shall not be necessary, 
&c. tor prove the actual emission of seed in order to constitute 
a carnal knowledgebut that the carnal knowledge shall be 
deemed complete upon proof of penetration only.” ■ 

5. But a very slight penetration is sufficient. Tints, 
where it was proved on behalf of a prisoner, who was 
charged with having ravished a young girl, that the passage 
of her parts was so narrow that a finger could not be intro¬ 
duced; and that the membrane called the hymen, which 
crosses the vagina, and is an indubitable mark of virginity, 
was perfectly whole and unbroken ; but it was admitted that 
the hymen is in some cases an inch and in others an inch 
and a half beyond the orifice of the va^ia; the judge left 
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it to the jury to say whether any penetration was proved. , 
And the judges afterwards held that this direction was per¬ 
fectly right, and that the least degree o^ penetration is suffici¬ 
ent.” (Ibid, p. 558.| 

6 . Richeraud (p. 437)—states that —“ The relaxed state 
of the parts from a great quantity of mucus, in a woman 
subject to the fluor, albus ; or from the blood of the men¬ 
strual discharge, may make the hymen yield and not rupture, 
so that a wom*an might seem a virgin without being such; 
while another woman who has not lost her virginity might, 
from illness, have her hymen destroyed. There are, in the 
last place, persons in whom the hymen is so indistinct, that 
several anatomists have doubted its existence.^’ 

7- The ravished party is a competent witness ; and 
indeed she is so much considered as a witness of necessity, 
that where a husband has been charged with having assisted 
another man in ravishing his own wife, the wife has been 
admitted as a witness against her husband. But though 
the party ravished is a competent witness, the credibility of 
her testimony must be left to the jury, upon the circum¬ 
stances of fact which concur with that testimony.” (Rus¬ 
sell, ibid, p. 562.^ 

8 . “ Lord Hale says—“ It is true, that a rape is a most 

detestable crime, and therefore ought severely and imparti¬ 
ally to be punished with death ; but it must be remembered, 
that it is an accusation easily to be made and hard to be 
proved, ahd harder to be defended by the party accused, 
though never so innocent.” And adds—the heinousness 
of the offence many times transporting the judge and jury 
with so much indignation, that they are over hastily carried 
to the conviction of the person accused thereof, by the con¬ 
fident testimony, sometimes, of malicious and false wit¬ 
nesses.” (Ibid, p. 503.) 

Charge. “With having at-on — day of-violently 

and feloniously made an assault upon the person of-, 

(age 7i» 8, 9, &c. if a child) and violently, and against her 
will, feloniously ravished and carnally known the said- 

Witnesses. l.fThe party ravished; other witnesses if 
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* they were present, or near the spot at the time. 2. Prove 
her age. 3. If any cries were heard, as if calling for help. 
4. The medical evid«?nce as to the state of her person and 
private parts. 5. The condition of the clothes worn at the 
time. 6. If she has had any quarrel with the prisoner. 7- 

If the witness^’ (she) be of good fame; and if she pre¬ 
sently discovered the offence, and made search for the 
offender. If the party accused fled for it.” (BlacTcstonCi 
vol. iv. p. 213). 8. The accused if discovered in the fact, was 
his person examined; (instances have been known of soldiers 
diseased, conveying the disease to children ; and such forms 
strong proof against the accused.) 9. “ The statute of 
Westminster 1. c. 13—makes the deflowering a child above 
10 years old and under 12, though with her own consent^ 
a misdemeanor punishable by 2 years* imprisonment.** 
(Russell, vol. i. p. 5G4.) 

Sentence. If the girl be under the age of 8 years, the 
sentence is death, as a felon (may be transportation for life 
or term of years under sections 27 and 29 of the Act). If 
above the age of 8 years—and under the age of 10 years—a 
misdemeanor and imprisonment (section 65, of 9 Geo. 4, 
c. 74.) 

Assault with intent to ravish, 1. “ Where there is no 

reason to expect that the facts and circumstances of the 
case, when given in evidence, will establish that the crime 
of rape has been completed, the proper course will be, to 
prefer an indictment, for an assault with intent to ravish; 
which offence, though only a misdemeanor, yet is one of a 
very aggravated nature, and has, in many instances, been 
visited with exemplary punishment. But this proceeding 
should not be adopted where there is any probability that 
the higher offence will be proved ; as where, upon an indict¬ 
ment for an assault with intent to commit a rape, the 
prosecutrix proved a rape actually committed, a learned 
judge directed an acquittal, on the ground that the misde¬ 
meanor was merged in the felony. (Russell, vol. i. p. 563.) 

2. It will be seen that there is great difficulty in proving 
a rape in the case of young children (see Precedents under 

2 E 
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the head “ Children”)~-&o that it is better to try for the 
attempt’^ in such cases; and on proof, the discharge of 
the prisoner may be effected: as it cannot be expected that 
a girl much under 8 years of age could prove the rape com¬ 
mitted on her person. 

Charge. “ With having at-on — day of-as¬ 
saulted, (beaten, wounded and ill treated) -(aged — years) 

with intent violently and against her will, feloniously to 

ravish and carnally know the said- 

Witnesses. 1. The attempt may be partly proved by 
the girl and partly by other persons. There is here no proof 
of penetration required,—even any injury to her private 
parts, would be sufficient—penetration, indeed, may be im¬ 
possible owing to her tender age. 2. The state of her 
private parts and clothes and of the prisoner’s—will be im¬ 
portant evidence. 

Cases, as to native women, G. O. C. C. 27th Nov. 1821; 
18th May, 1822 ; 31st Jan. 1825; 18th Aug. 1827; Hth 
July, 1828; and 13th Jan. 1834. A Native girl of 7 or 8 
years, G. O. C. C. 31st Jan. 1825. European girls, one 
under 5 years, 31st (K. T. 28th) Aug. 1833. In the case 
of the girl under 5 years, the prisoner was acquitted of the 
rape and found guilty of the attempt. (2 years’ imprison¬ 
ment, and recommended by the court, at the expiration of 
the sentence to be discharged with ignominy from II. M.’s 
service.” 

ROBBERY—(See G. O. C. C. 20th Sept, and 28th Nov. 
1827 ; 27th Nov. 1828; 30th April, 1830; 18th Jan. 1831; 
2nd March, 1832 ; 8th Jan., 10th June, (K. T. 9th May,) 
and 7th Oct. 1833 ; 5th Feb., 31st (K. T. 19th) March, 
1835; 11th Jan. 1836, and 15th (K. T. 13th) Feb. 1838.) 
See Burglary, and Highway-robbery. 


s. 

SODOMY—1. Sect. 63 of 9 Geo. 4, c. 74, enacts, “ That 
every person convicted of the abominable crime of buggery, 
committed either with mankind or with any animal, shall 
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suffer death as a felon.” Russell, vol. i. p. .567, states, that 
the offence consists of a carnal knowledge committed 
against the order of mture by man with man; or in the 
same unnatural manner with women j or by man or wo¬ 
man in 'any manner with beast. With respect to the car¬ 
nal knowledge necessary to constitute this offence, as it is 
the same that is required in the case of rape, it will be suffi¬ 
cient to refer to that crime.” * 

2. Archbold, p. 262, states that, 1. It is not necessary 
to prove the offence to have been committed against the con 
sent of the person upon whom it was perpetrated; 2ndly. 
Both agent and patient (if consenting) are equally guilty. If 
it be committed on a bey under 14 years of age, it is felony 
in the agent only; and the same, it should seem, as to a girl 
under twelve.” But section 63 of 9 Geo. 4, c. 74, specifies 
no age—the words are “ every person so that the age in 
India, is immaterial. 

Charge. “With having at-, on the-day of 

- feloniously made an assault on-, and feloniously, 

wickedly, and against the order of nature, carnally known 
the kaid-and committed the detestable crime of bug¬ 
gery on the body of the said-- (or beast). 

Sentence. Death as a felon, under section 63 of the 
Act; but under sections 27 and 29, may be transportation 
for life or term of yeats. See Precedents —under head of 
Unnatural crimes. 

STABBING— With intent to do some grievous bodily harm. 

Charge. “ With having at-- on- day of- 

183—, feloniously and maliciously stabbed with a bayonet 
ill the left arm, belly, and back, Peter Elliott, Drum Major, 
of the same Regt.; with intent in so doing, to do him, the 
said Peter Elliott, some grievous bodily harm.” 

Sentence. “ Transportation, as a felon, for seven (7) 
years.” (G. O. C. C. 3rd June, 1836.) 

STEALING-rI^»’o»» a dwelling house, l^c. (G. O. C. C. 
9th May, 14th May, (K. T. 21at April,) and 13th Oct. 
1835 ; and 11th March, 1836.) See section 67 of 9 Geo. 4, 
C. 74 . 


2 E 2 
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STOLEN GOODS— Having in possession, knowing them 
to be stolen. (G. O. C. C. 5th April, 1823; 6th March,* 
1828; 13th Aug. 1834, and 18th (K^T. 12th) Jan. 1836), 
under section 107, transportation, as a felon, not exceeding 
14 years, or, to imprisonment not exceeding 3 years. 

SWINDLING—(G. O. C. C. 30th Dec. 1826.) 

. ^ 

T. 

THEFT—(G. O. C. C. 29th (K. T. 26th) July, 1834.) 

TEEASURE CHEST—Stealing from (G. O. C. C. 20th 
Dec. 1821 ; 18th June, and 2nd July, 1836). 

u. 

UNNATURAL CRIMES—See Sodomy. 

w. 

WOUNDING—1. With intent to do some grievous bodily 

harm..” Charok. With having at - on the - - 

day of --violently, maliciously and feloniously assaulted, 

and severely wounded, with a sword, or other sharp instru¬ 
ment, -; with intent to do him, the said-, some 

grievous bodily harm.’^ 

Sentence. Under section 60 of 9 Geo. 4, c. 74—Death 
as a felon. But, under sections 27 and 29 of the Act, may 
be transportation for life, or term of years. 

2. Wounding with intent to murder, (section 59 of the Act.) 
—G. O. C. C. 15th April, and 22nd Sept. 1828; 15th Oct. 
1829; 5th May, 1831, and 24th Feb. 1836. Other cases of 
wounding, (G. O. C. C. 19th Aug. 1829; 29th Oct. and 3rd 
Nov. 1830; 19th Jan., 16th April, and 31st Aug. 1831; 
15th Oct. 1832; 11th and 22nd July, 1833; 18th Sept. 1834; 
16th (K. T. 14th) May, 1836 ; 20th July, 1837, and 15th 
Jan. 1838.) 



CHAPTER IV. 

I 

REGIMENTAL COURT MARTIAL. 


1. Heading. Proceedings of (European ov Native) 

Regimental court-martial held at--— by order of- 

commanding --regiment, for the trial of-, and such 

other prisoners as shall be duly brought before it, and ap¬ 
pointing the following officers to compose the court. 

2. President. 

Capt. A-. 

Member?. 

Lieut. B-. Lieut. C-. 

Ensign D-• Ensign E-. 

Interpreter, Lieut. F-, if a native court or if 

there are native witnesses. 

G-, Superintending officer, or prosecutor. . 

N. B. —5 or 3 officers may form the court, if 5 are not 
conveniently to be had. If a ^ative court, subadars or jema¬ 
dars are president and members. 

If the regular interpreter is sick any other officer may be 
appointed ; and in failure of any interpreter any officer of 
the court, being sworn as interpreter, may interpret to the 
court. 

A copy of the charge should be given to the prisoner a 
proper time before the trial (at least 24 hours), and the inter- ' 
prefer should give a translation to him, and explain it to 
him. 

It is directed that at Native courts the names of the offi- 
cers to compose the court shall be made known to the pri¬ 
soner, that if he has any proper objection it may be urged 
by him before the court is sworn. Prisoners are never asked 
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at Regimental courts-martial if they have any objection to 
any of the members. 

3. PijACe, OF Assembly. Dinapoor. Monday-day 

of-- 183-. The court met this day at 6 A. M. for other 

hour) at the regimental mess room. President, members 
and interpreter, all present. 

4. Mode of Sitting. The president takes his seat, and 
the members right and left of him, according to seniority. 

5. PaisoNBR BROUGHT INTO Court. The prisoner- 

of - - company of —r— Regt. is brought into court, call¬ 

ed by name, and placed opposite to the president. If he 
has been hand-culFed, he cannot legally demand to have 
them taken oflf till he has pleaded. And, then, if there be 
any fear of rescue, or escape, they may be kept on, and 
indeed, if he strikes one of the sentries in court (there are 
usually txoo) the hand-cuffs may be kept on. 

6 . Order for assembly read. Read the regimental 
order directing the assembly of the court, and appointing 
such and such officers president and members, (the order 
not to be inserted.) 

7 . Court sworn. The president swears the members 
(and may be altogether), after which one of the members 
swears the president. The interpreter is sworn by the pre¬ 
sident when required. At Native courts-martial, the super¬ 
intending officer swears the ij^terpreter, who, then, swears 
in the president, and afterwards the members. After which 
the interpreter swears the superintending officer. 

8. Charges — (when read before arraignment). The 
court may before the arraignment of the prisoner, read the 
charges and clear the court, if there be any doubt; and might 
if there should be any real defect in them, adjourn the court; 
as after the prisoner’s plea (arraignment) they cannot be 
altered. However this should not be done on slight 
grounds. 

• . 9 . If the charges are very defective. Adjourn the court 
and report through the Adjutant, to the Comg. officer, and 
record “ the court having great doubt regarding the wording, 
&c. of the charges, adjourn at -A. m. sine die^ and 



Regimental Court Martial, 


215 


report the same for the information of the Comg.- officer.” 
Prisoner remanded. 

10. RE-AssEMBLVt The court reassembles agreeable to 

regimental orders of-- date at-at 6 a. m. President . 

and members, &c. all present. 

11. Prisoner uaouGHT INTO Court. The prisoner is 
brought into court. 

12. Letter re ah. The president reads a letter from the 
Adjutant by order of the Comg. officer, pointing out that the 
court are mistaken as to the defect in the charges and directs 
them to proceed with the trial.’ ( G. O. C, C. Qth June, 1821.) 

(Letter recorded). 

13. Charges read to prisoner. The charges ('or 
modified charges, the prisoner having a copy ) are read to the 
prisoner, and entered as follows. 

14. Plea. Qn.— By president to prisoner. Private 

■ -, &c. Are you guilty, or not guilty ? 

A.—Not guilty. If he pleads guilty one or more witnesses 
are directed to be examined—to enable the Comg. officer to 
judge of the merits of the case, as to remitting part, &c. of 
sentence. 

Ob, —^The prisoner may plead guilty to part of the charge, 
and not guilty to the rest. 

15. Witnesses. Withdraw, all but the one to be ex¬ 
amined. 

lb. Prosecutor. The Adjutant or Captain of the com¬ 
pany (must be a military person), or Qr. Master, &c. makes 
a short introductory statement if necessary which is seldom 
the case. If he has any evidence to give he should be ex¬ 
amined as 1st witness. 

Prosecutor. -Sworn, &c. examined as a witness for 

the prosecution. (To record as below'* in the margin at 
each page throughout the proceedings, 1st, 2nd, witness, 
^c.J 

17" Charges not read. It is not usual to read the 
charges except in very ordinary cases; as it instructs the 
witness what evidence to give. 


* Ist Witness prosecution. 
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On. To prtmeiaor by prStident .—" What do you know 

regarding the piisoner’s conduct on the 15th instant?” 

A. I was present on the 15th inSt. when the prisoner 
said he would have justice, and went up to, and struck, Seijt. 

then in the execution of his duty, as orderly Serjt,; 
and the prisoner, also, said, while I was examining into HkS 
conduct of some other men, that I favored the N. C. O. 

On.—^Was the prisoner drunk ? 

A—No, ke was not. He had, I heard, been drinking, but 

was then perfectly sober; Serjt.-told me that more than 

24 hours had elapsed since he was brought to the barrack 
guard. 

Cross-examined hy prisoner, ^n.—Did not Serjt.- 

give me abuse, and call me names ’ ir 

A.—No, he did not. 

ProsecM/or remainB in court, and calls Serjt.--. 

Serjt.-* called, sworn, and examined by prosecutor. 

On.—State what was the prisoner’s conduct on the I5th 
instant ? 

A.—He said I was not lit to be a N. C. O. and came up 
to me and struck me. 

On.—Who were present when this occurred ? 

A.—Serjt.-and Corporal-. 

Qn.—^Was the prisoner drunk or sober ^ 

A.—Quite sober, I put him through his facings—and he 
did them correctly, and I saw him xValk steadily. (Call Serjt. 
-and Corporal - if reqaifed.) 

18. The prj^n'er taken The prisoner being 

taken ill, the churt adjourn at ■ ■<* p. m. till to-morrow at 

6 A. M. ' •• 

' ^2nd Day’s PROclkEDiNGs. 

19. Tuesday-day of-. The court reassembled 

Idiis day at the mess room agreeably to adjournment of yes¬ 
terday. President and members all present. 

The Adjutant forwards a medical certificate signed by 
Dr . . . . stating the prisoner’s inability to attend the court, 

» 

* Snd Witneu proMcution. 
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owing to sickness; but shall report when he will be able 
to attend. The court adjourn at — clock till the pri¬ 
soner shall be reported well enough to attend. 

3rd Day’s Proceedings. 

20 . Reassembly. Wednesday——day of-,183-. 

The court reassembled this day at the mess-room by order 
of the president. President and members all present. 

Read report of Dr.-certifying the prisoner’s being 

well enough to attend the court. The prisoner is brought 
into court. 

The prosecutor -appears in court. 

21. Prisoner ill. The prisoner being weak from the 
effects of illness, requests leave to have a chair. 

The court <Mder a chair for the prisoner. 

22. Prosecution closed. The prosecutor declares the 
prosecution to be closed. 

23. The president (or superintending officer) to prisoner. 

Qn."—Private-, what have you to say in your de¬ 

fence ? 

A.—I beg to give in this paper as my written defence— 
and that it may be read by the president, or any member of 
the court. 

24. Defence. Read by the president. (If at a Native 
court, the interpreter reads it (translation). Sometimes a 
prisoner asks for a day to prepare his defence—but this is 
seldom the case at inferior courts-martial. Sometimes it is 
written for him in court—or he makes (most usual) a 
verbal defence, and throws himself upon the mercy of the 
court. 

25. Witnesses — Character. Have you any witnesses 
whom you wish to call ? 

A.—None, but as to character, I beg leave to call on 
Lieut.-, member of the court for a character. 

Lieut.-*, leaves his seat, and is sworn as a witness 

by the president. 

Qn.— By prisoner. Have the goodness to state your opini¬ 
on of my general character. 

* 1st Witness defence. 

2 F 
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A.—You belong to my company ; since I have known yon, 
now 5 years, I have never known you to be insolent before, 
or to use violence to any N. C. O., or‘use intemperate lan¬ 
guage. Witness resumes his seat as member. 

26. Defaulter’s Book. The prisoner requests that 
the regimental general Defaulter’s Book may be produced. 
The Adjutant is sent for to bring it. 

Lieut.-Adjt.-iftgt. sworn and states that 

the book which he now produces is the regimental general 
defaidter’s book. 

The president desires the Adjutant to point out the pri¬ 
soner’s company and name. 

The president refers thereto—and finds that the prisoner 
has not before been tried by any court-martial; and that 
there is nothing particular recorded against his name— (re¬ 
cord these facts ). 

Qn.—By prisoJier to Adjt.-. How long have I been in 

the regiment ? 

A.—12 or 13 years. 

27 . Defence closed. The prisoner having nothing 
more to ofier, closes his defence. 

28. Court cleared to deliberate. The court is 
cleared to deliberate. 

29. Prisoner remanded. The prisoner is ordered to 
be taken to the guard. 

Proceedings read over if required. 

30. Finding. The court are of opinion that the pri¬ 
soner -No.-of-(or Capt.-’s company, 

■-Regt. is guilty of the charge exhibited against him. 

31. Sentence. The court sentence the prisoner,- 

No.-of-(or Capt.-’s) company, -Regt. 

to suffer-imprisonment (or solitary imprisonment) for 

-days, in such place as the Comg. officer may be pleased 

to direct. (Signed) -President. Taken (or sent) sealed 

to the Comg. officer, as the Regtl. rule may be. 

Consult the preceding chapter, under the head of Charges, 
i^c.” and the Articles of War. 

32. Corporal punishment. H. M.’s Service—G. O. 


* 2iid Witness defence. 
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H. G. 24th August, 1833, in cases of—1. Mutiny, insub¬ 
ordination, and violence, or using or offering violence to 
superior officers. 2.* Drunkenness on duty. 3. Sale of, or 
making away with arms, amnuinition, accoutremet)ts, or 
necessaries, stealing from comrades, or other disgraceful con¬ 
duct (to restrain it in the above cases as much as possible, 
with safety to the discipline of the army), not above 100 
lashes by a regimental court-martial. Imprisonment for 
30 days, solitary imprisonment 20 days. 

33. Honorable Comp.vny’s Army. Not laid down 
as to amount of corporal punishment (should be as above). 
Imprisonment 6 weeks, solitary or otherwise. 

34. Native soldiers. Under G. O. G. G. of I. in C. 
No. 50 of 1835—24th Feb. 1835, corporal punishment pro¬ 
hibited—-and dismissal in cases of “ stealing—marauding— 
violence on a march—gross insubordination—serious offences 
against discipline—or actions of a disgraceful and infamous 
nature, unbecoming the character of a soldier.” 

N. B.—Under circular A. G. O. 20th Oct. 183/, corpo¬ 
ral punishment not awardable to drummers or musicians in 
the Native army— (Inj G. G. of India in Council.) 

35. Adjournment. The court clo.se their proceedings 

at-o’clock and adjourn sine die (or having closed, &c. 

proceed to the trial of-). 

N. B.—The iiages are directed to be numbered. There 
should be no erasures or interlineations. 

36. Revision. The court reassemble at the mess-room 

this-day of-183—, agreeably to regimental orders 

of-date, to revise their finding and sentence. 

President and members all present.—Read and enter a 
letter from the Adjt. by order of the Going, officer, pointing 
out an error—no new evidence. 

37 . Revised finding. The court having reconsidered 

the evidence, find-(or adhere to their former finding.) 

38. Revised sentence. The court sentence the pri¬ 
soner, No.-of-(or Capt.-’s ) company- 

Regt. to-. Confirmed. (Signed) - Comg. — regi¬ 

ment. 


2 F 2 
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N. B.—^To leave a space between sentence and adjourn¬ 
ment for Going, officer's confirmation, &c. 

39. Adjournment. The court adjourn at-o’clock, 

tine die. 

(Signed)- Captain, 

- Regt. President. 

N. B .—By circular H. G. 24th June, 1830, it is directed 
that a medical officer should cerlify whether the prisoner is 
capable of undergoing corporal or other punishment. It 
may be as follows :— 

“ 1 hereby certify that I have examined-, and find 

that he is in a good state of health, and capable of under¬ 
going corporal punishment, or imprisonment, solitary or 
otherwise, (and with or without hard Libor.”) 3'lie words 
in brackets are intended for the home service. Natire sol¬ 
diers, if sentenced to dismissal from the service, the proceed¬ 
ings are to he sent to the general, &c. officer Going, the divi¬ 
sion with a descriptive roll; and the Going, officer should 
apjnove, &c. of the proceedings, and recommend, &c. the 
execution of the sentence, or he may remit the sentence. If 
sentenced to be deprived of the extra rupee per mensem for 
length of service, the proceedings must (G. O. C. C. Wth 
July, 1837) be sent to the Adjutant General of the army for 
the Coinmander-in-chief’s confirmation. A descriptive roll 
to be sent. 

See G. O. G. G. 5th May, and G. G. of India in Gouncil, 
17th April, 1837. 

Numbering. The proceedings beginning 1st Jan. and end¬ 
ing 31st Dec. of each year, are ordered to be numbered 
1, 2, 3, &c. 

Registry. To be sent after execution of sentence to 
D. J. A. G. for registry, if in the Honorable Company’s ser¬ 
vice. 

Hours of sitting. In India from 6 a. m to 4 p. m. (in 
England, 8 a. m. to 4 p. m.) The same to Native troops. 
(Lr. No. 516, J. A. G. 5th Oct. 1835.) Where an immediate 
example is to be made, may sit at any hour day, or, night. 

Corroboration. It should not be recorded—“ Witness 
corroborates the former witness’s evidence.” 
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District or Garrison Courts-martial. 

1 . Proceedings «f a district (or garrison) court-martial, 

assembled at-, on the —— day of-183-, by order 

of Major General (or other officer not under the rank of Lieut. 

Colonel) -, commanding the-division (district or 

garrison )—for the trial of-, and of such other prisoners 

as shall be duly brouglit before it. 

2. President -of-Regt. 

(never under the rank of Captain.) 

Member's. 


Capt. — 

— of- 

— Regt. Capt. — 

— of- 

— Regt. 

Lieut. — 

— of- 

— Regt. Lieut. — 

— of — 

— Regt. 

Ensign — 

— of — 

— Regt. Ensign — 

— of — 

— Regt. 


N. B. —Or in single column. See Genl. court-martial. 

The court may be entirely composed of the officers of the 
prisoner’s Regt.—or partly of officers from other Regts.— 
III England and on the home service, staff officers (except 
A. D. C.) are eligible to be members, &c. of these courts. 
The president must not be the Comg. officer of the prison¬ 
er’s Regt.—nor Governor of the garrison, &c. 

3. Interpreter. If required. 

4. Place of assembly. Dinapoor, Monday-day 

of- 183-. The court met this day at the mess-room, 

of — Regt. at- a. m. agreeably to division, &c. or¬ 

ders. President and members all present. 

5. Prisoner brought into Court. The prisoner 
(number and company, &;c.) is brought into court—see as 
to Irons, &c. Regtl. court-martial, No. .5. 

6. Orders for assembly read. Read the division and 
station orders directing the formation and assembly of the 
court. 

7- Challenges. The names of the officers composing 
the court, are read over by the president to the prisoner. 

Qn.—By president. Private-, have you any objection 

to any of the officers composing this court ? 

. A.—None. (If he has any, he must give his reasons)—the 
court is cleared, to decide, and the member withdraws till 
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it is decided whether he shall sit or not. If the president be 
objected to, the objection must be recorded, and reported to 
the A, or D. A. G. &c. for the information of the general 
officer, &c., and the court adjourns. If one of the members 
be challenged the same must be done (if only 7 officers) as 
it is not usual to name more than 7 officers in orders. 

N. B. —As to Previous Convictions, see No. 23. 

8. Court Sworn. The president swears in the mem¬ 
bers, and one of them afterwards swears in the president. 

9. Charges read and entered. The chai-ges are read 
and entered, as follows:—(If defective, see Reytl. court- 
martial, No. 9.) 

10. Plea. Qn. by president to prisoner. Are you guilty, 
or not guilty ? ( See Ilegtl. court-martial, No. 14.) 

A.— 

11. Witnesses withdraw, except the one under exami¬ 
nation. 

12. — Prosecutor. (The Captain of the company, &c. 
or Adjutant) see RegtL court-martial. No. 1(5. If he has 
any statement he makes it, and it is recorded; and then 
examines his witnesses. 

13. 1ST Witness for Prosecution. Private-* No. 

— of — Compy. — llegt. called, sworn (by President) and 
examined by Prosecutor—(not usual to read the charge.) 

O, 11.—By prosecutor.—State what you know regari^ng 

the prisoner’s conduct on the night of --. 

A.- 

Cross-examined by prisoner. On.- 

A.- 

Re-examined by Prosecutor, On.- 

A.- 

By Court, On.'- 

A.- 

And so on with the other witnesses. 

14. Prosecution closed. The prosecutor here closes 
the prosecution. 


* Ist Witness prosecution. 
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15. AdjoiJkxment. It being 4 o’clock p. m. the court 

atljourn till to-morrow morning at-o’clock. 

Prisoner remanded to confinement. 


2nd Day’s Proceedings. 


Dinapoor, mess-room-Regt. Tuesday — dav»of- 

183- ; the court reassembled at — A. m. —pursuant to 
adjournment of yesterday. 

President and members all present. 

The prisoner Private-is brought into court. 

16. Defence. The prisoner is called upon for his 
defence—read and entered—(read by president, &c. See 
Reytl. court-martial, No. 24.) 

17- l.v^ Witness for defence^- 

18. Character of Prisoner. See Nos. 25 and 26 
Rcgtl. court-martial. * 


19. Defence ci.osed. Recorded—the prisoner having 
nothing more to offer, closes his defence. 

20. Court cj.eared to DELinERATE. The court is 
cleared to deliberate. (If any previous convictions the pri¬ 
soner not to be taken away to the guard-room—but kept 
out of hearing, and the Adjt. should be warned.) 

21. Finding. The court are of opinion, that the prisoner 

Private-, No. — of No. —, (or Capt.-’s) company, 

-Regt., is guilty of the charge exhibited against. 


22. Court ue-opened. The court is re-opened—the 
prisoner is again brought into court. The prosecutor appears 


in court. 

23. Previous Conviction.s. If the prosecutor desires 
it and there are aii)'^ previous convictions, he intimates the 
same to the court, for (see Precedents under convictions) it 


does not rest unth the court. 

It appears under circular War Office, 24th March, 1830, 
that the president is, before the court is sworn, to ascertain 
if notice of such intention has been given to the prisoner. 
A Field officer suggests that the question to be put, be as 




1st Witness defence. 
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follows— Has the prisoner received all the usual notices 
required by the Regulations The object is to conceal the 
fact from the court’s knowledge till found guilty. 

24. Adjt. Swokn. Lieut.-Adjt. H. M.’s — Regi¬ 

ment called^ sworn (by president) and examined by prose¬ 
cutor. • 

Qn.—To Adjt.—Has the prisoner received due notice 
that a former conviction (or convictions) would be given in 
evidence against him ? 

A.—Yes, I gave him notice myself. 

Qn.—Produce the former convictions. 

A.—Here they are. {Prosecutor refers to court-martial 
book, &c.) 

Record of Previous Convictions. Private - 

No. — of No. — company — Regt. 

1st Conviction, i^ried, at-on — day of — 183-, 

for-theft, and sentenced to 100 lashes by a Regtl. court- 
martial- Confirmed—-50 lashes inflicted, the remainder 
remitted. 

Conviction —the same. 

26. General Character of Prisoner. (Either the 
prosecutor or court, can call upon the Adjt., Capt. of 
prisoner’s company, &c. for a character—supposing the 
prisoner had not done so—or for witnesses, if the prisoner 
has only produced the Defaulter’s Book, which contains 
offences punished by the commanding officer ; but though 
it (Regtl. Genl. Defaulter’s Book) may not contain his name, 
still the conduct of the prisoner may have been lately bad, 
and the same may be inquired into, to—mete out punish¬ 
ment.” See Convictions under Precedents. 

27* Sentence. The court, taking into consideration 
two (2) previous convictions, (and the prisoner's general bad 

character) sentence the prisoner, Private-No, — 

of No. —, (or Capt.-’s) company, —— Regt., to 

suffer imprisonment for four (4) months, in such place as the 
Major General^ &c. commanding the division may be pleased 
to direct. 
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N. B.—Agreeably to Circular H. G. 16th December, 1837, 
Solitary imprisonment can only be awarded for one month. 

(Signed)-Major, 

—— Regt. President. 

Confirmed. 


(Signed)-Major General, 

Dinapoor, 1st Sept. 1838. Comg. Dinapoor division. 

28. Recommendation to Mercy. (If so leave space 
between it and sentence, for confirmation and signature of 
Commanding officer). 

(6 Officers recommend the Prisoner to mercy.) 

(Signed)-Major, 

■-Regt. President. 

29. Recommended to be Discharged with Igno¬ 
miny (for disgraceful conduct). The court beg most earnestly 
to recommend that prisoner, owing to the infamous nature 
of his conduct and general bad character, may be discharged 
Her Majesty^s service, with ignominy. 

N. B .—In this case the General, &c. officer commanding 
the division should record Approved; but as the prisoner is 
recommended to be discharged with ignominy, the proceedings 
will J)e transmitted to Army Head Quarters.” (In India 
' there is a great objection to discharge European soldiers, as 
they must either roam about as vagabonds, or Government 
pay the expense of sending them home. I recommend that 
such men may be sentenced by a Genl. court-martial, to 
.serve on board a man-of-war.) 

30. Transmission. The proceedings are transmitted 
to the J. A. G. for transmission to the J. A. G. in London. 



226 


Appeal from a Regimental to a 


APPEAL FROM A REGIMENTAL TO A GENERAL 

court-martiXl. 

1. Proceedings of a European general court-martial 
held at Dinapoor, on Monday, the 9th day of October, 1826, 
in pursuance of Genl. orders of the 30th Sept. 1826, and by 
order of Major Genl. Dick, commanding the Dinapoor 
division, and by virtue of a warrant from H. E. Genl. the 
Right Hon. Lord Comberinere, G. C. B., G. C. H., Comman¬ 
der-in-chief in India, for the trial of all such prisoners as 
may be duly brought before it. 

2. President, 

Lieut. Col. Warden, 14th Regt. N. I. 

Members. 

\ 

Captain T. Marshall, Artillery. 

. W. Martin, 67th Regt. N. I. 

-S. Bolton, H. M.’s 31st Foot. 

5. -Sir C. Farrington, Bart., H. M.’s 31st Foot, 

-W. Boardman, H. M.’s 31st Foot. 

-C. Shaw, II. M.’s 31 st Foot. 

Lieut. A. Farquharson, 6th Extra Regt. N. I. • 

-A. Douglas, H. M.’s 31st Foot. 

10. -R. Campbell, H. M.’s 31st Foot. 

-A. Speirs, 6th Extra Regt. N. I, 

-A. Grueber, H. M.’s 31 st Foot. 

-J. Russell, 46th Regt. N. I. 

-W. A. Smith, 57 th Regt. N. I. 

15. --J. B. R. Oldfield, 40th Regt.,N. I. 

Capt. J. jSteel officiating D. J. A. G. Dinapoor and 
Benares divisions, conducting the trial. 

3. 'Assembly. The court having asseinljled in the mess 
house, H. M.’s 31st Regt. at 11 a. m., the president, mem¬ 
bers, and Judge Advocate all present. The Appellant and 
DefendaJit appear before the court. 

4. Orders read. G. O. by the Commander-in-chief, 
dated 30th Sept. 1826, directing the assembly of the court, 
are read. 
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Station "orders by Major Genl. Dick^ commandiHg at 
Dinapoor^ directing the formation and assembly of the court* 
are read. • 

5. Letter from Adjt. Genl. —A letter from the Adjt. 
Genl. H. M.’s Forces in India, granting the appeal of 
Private John Leeson, 31 st Foot, from the decision of a 
Regtl. court-martial, is read. 

6. Warrants. The warrants to the president, and 
Officiating D. J. A., are read— (as a G. 0. was issued the 
Commander-in-^def s warrant to M. G. Dick, was not 
required to he read.) 

7- Qn. by J. a. to Appellant— John Leeson, have 
you any objections to any of the officers present sitting as 
members of the court ? 

A.—None. 

8 . Qn. to Defendant, Capt. Byrne —Have you any 
objections to any of the officers present sitting as members 
of the court ? 

A.—None. 

9. Oaths administered to the president, singly, and then 
to the members by the J. A. The president swears in the J. A. 

10. Witnesses. All evidences summoned on the trial 
are directed to withdraw. 

11. Cause of Appeal. The Appellant before the court. 
Private John Leeson, H. M.’s 31st Foot, appeals from the 
decision of a Regtl. court-martial held by order of Lieut. 
Col. James Cassidy, commanding 31st Foot, at Dinapoor, 
the 7th day of August, 1826. 

12. President. 

Captain T. Skinner. 

Lieut. Asteir,! Members . 

-- Ward,J L Ensign Wellenhal. 

13. Opinion of the Regtl. Court-Martial. 1. 
“The court having patiently investigated the complaints 
made by Private John Leeson against Capt. Byrne, is of 
opinion with regard to the first —viz. that his objection to 
sign his accounts for the month of June in consequence of 
an overcharge of one anna for a pair of boots, is perfectly 

2 G 2 
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groundless. The entries in both day-book and ledger of the 
company were exceedingly clear, and not the least appear¬ 
ance of an erasure in either.” '• 

2. “ With regard to the 2nd Complaint, an overcharge 
of one anna for washing; the court is of opinion that it also 
is groundless.” 

3. “ With regard to the Zrd Complaint, his claim to 
being credited for any tea and sugar that might have 
remained unconsumed after the arrival at Dinapoor; the 
court is of opinion it is perfectly groundless.” 

“ It appears to the court that every opportunity to adjust 
his accounts has been given to the complainant, and every 
examination into his objections and explanations seems also 
to have been afforded.” 

The charge for tea and sugar on the river, was the 
same throughout the Kegt., and could nut have been supplied 
at a more reasonable rate; and the court does not consider 
that any that remained, could have been due to the men.” 

(Signed) Thomas Skinnkr, Capt. 

31st Regt. and President. 

I approve. 

(Signed) James Cassidy, Lieut. Col. 

Comg. 31st Foot. 

14. lAeut. Col. J. Cassidy*, commanding the 31 st Foot, 
called in to court and sworn. 

Qn. by J. A.—Are these the original proceedings of the 
Regtl, court-martial from which John Ceeson appeals; and 
does it bear your conffrmation as such ?” 

A.—“ Yes.”—Retires. 

15. ApPEiiiiANT. Qn. by J. A.—"John Leeson, are 
you the person who appeals from the sentence of the Regtl. 
rourt'martial ? ” 

A.—“Yes, Sir.” 

16. Appellant. Addresses court. “The ground of 
my appeal is that Capt. Skinner the president of the court 
told me that the question 1 put, &c. 


* Ist Witness. 
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17 . Regtl. Court-Martial. " The proceedings of 
the Regtl. court-martial are read.” 

18. Appellant.* ‘'^Addresses the court. I object that 
Capt. S. was president of the court-martial after having been 
member of a Court of Inquiry on the same subject. I object 
to that part of the evidence of Serjt. P. K.’s, &c.” 

19. Capt. Skinner*, H. M.’sSlst Foot, sworn. 

Qn. hy J. A. —Were you the president of the Regtl. 
court-martial against the decision of which the Appellant, 
John Leeson, appeals ?” 

A.—«Yes.” 

Qn. by J. A. —Were you member of any Court of 
Inquiry that investigated the same subject ?” 

A.—“ I was member of a half-yearly Board of Claims, 
before which the subject came; it was decided, afterwards, 
that the court was not competent.” 

Qn. by J. A. —Were any objections stated by the Appel¬ 
lant at the time of the sitting of the Regtl. court, to your 
being a part of it, in consequence of your having been on the 
Board of Claims ?” 

A.—“ None.^’ 

Qn.—“ Did you object to any qujestions put by the Appel¬ 
lant on that trial ?” 

A.—“ I did not decidedly object to any,—I recommended, 
&c.” 

Qn.—“ Did the Appellant acquiesce in your objection or 
did he evince any wish to persist in the question as material 
to his complaint ?” 

A.—“ I don^t remember that he did.” 

Qn.—“ Had he done so, &c.” 

A.—“-otherwise I would have cleared the court.” 

Qn. by Appellant (to witness).—Did I not say, &c.’' 

A.—“ Yes, I think he did, &c.” 

Evidence read over, and retixes. 

20. Member op Regtl. Court, Lieut. H. Asteirf, 
, 31st Foot, a member of the Regtl. court-martial, sworn.^* 

Qn. byJ. A. —^^Were you a member, &c.^* 

* 3nd Witness. t 3rd Witness. 
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A.—Y es ( Examined.) 

Appellant no questions to put.— Retires. 

21. Court cleared. “ Court cleared.^^ 

Court opened.” 

22. Appellant’s address to the Court. “ Mr. Pre¬ 
sident andgentlemen of this Honorable court”— (statement of 
grievances). N. B. —Should have been signed by Appellant. 

23. Appellant Sworn. “The Appellant,JohnLeeson*, 
being sworn, swears to the truth of the facta contained in his 
address, as marked with inverted commas” 

N. B .—Should not have been swornf- 

* 1st Witness AppeaL 

f Note.— I am of opinion that the Appellant should not have been 
sworn. It is recorded^ p. 14 of the trial, 1. That “the Appellant, 
John Leeson, being duly sworn, swears to the truth of the facts contained 
in his address as marked with ^inverted Commits* 

2. Qn, by When you complained to me the first time, 

that the Serjt. had charged the men 10 annas for washing^ and had only 
paid the washermen 9 annas, did 1 not inquire into that complaint with 
the greatest patience?” 

A.—“ He did." 

3. Qrt. by DefL^^^ When you complained to me that you had been 
overcharged, 2d for a pair of boots, did you not refer me to a man who 
was sick in hospital?" 

Qn. by DefL —“Did I not after that man came out of hospital, in- 
quire into the particulars ?" 

A.—“ Yes." 

4. Qn:hy Deft, —“Did you sign your accounts with me up to the 
24th May, after your arrival at Dinapoor ?" 

A.—“ Yes, I did." 

Qn. by Deft,— ^ Did you at that settlement say any thing about the 
tea and sugar ?" 

A.—“ No, Sir," (and other previous questions, J 

6, Qrt, by Court, —“Why did you not make your complaint about 
the tea*and sugar on signing-your accounts the 24th May, the regiment 
having arrived at Dinapoor on the 2nd of that month ?" 

A.*—“ 1 always sign witli the pay Serjt. first, and he told me the 
books were not made up. I then knew it was no use saying any things^ 
to the Captain 1 mean—regarding the tea and sugar,** (and other ques- 
tioos.) 
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24. Qn. by Defendant —Capt. Byrne to Appellant, (as 
to the complaints.) 

A.- 

25. Qn. by court, to Appellant. 

A.- 

26. Adjournment. “ It being past 3 o’clock the court 
adjourn till to-morrow at 10 a. m.’^ 

6. Page 38 of the trial, Complainant having closed his complaint, 
then: — 

7,, Defendant sworn. 

Q/j. by Appellant. —‘^Can you state if the messing for the 87th Regt, 
was tlie same as that for the 3Ut Regt. ?" 

A. — 1 can state from the small account book of n man of the 87th 
Regt. whicli I have in my pos-session iioh'^ that it is greater than that 
of the 31st." (Questiom as to arrangements in the other companies — 
washing3 

Page 40. Begins the Beft.^s case. 

Objections. 1. The 9lst Article of War declares that All per¬ 
sons who give evidence before any court-martial are to be examined 
upon oath^ Ikc." But the Complainant ought not to have given evidence. 
The 121st Article of War declares that, “ If any N. C. O, or private 
soldier shall think himself wronged by his Captain, or other ofEcer 
Comg. the troop or company to which he belongs, be is to complain 
thereof to the Comg. officer of the Regt., who is hereby required to 
summon a regimental court-martial, for the doing justice to the soldier 
complaining, &c." 

2. The complainant makes a statement in writing, and it is to be proved 
by witnesses. If there were no witnesses would the complainant's oath 
decide the case ? Certainly not. As there is no legal right to swear 
him to the truth of his complaint or address to the court, he could not 
have been tried for perjury. The court, in this case, decided against 
him, and what must be the inference ? 

3. FI is evidence on oath could have no weight, because, he could 
only know of the overcharges—comparing bis charges with those of 
other men—or by proving a general overcharge in the Regt.-~this de¬ 
pended, as it turned out, on the evidence of others. 

4. The confession j even, of a prisoner made on oath, cannot be receiv. 
ed. Russell (vol, ii. p 650), states—But the account given by a pri¬ 
soner before a magistrate ought not to he upon oath \ and if the prisoner 
has been sworn, his statement cannot be received. And when the exam- 

' ination of a prisoner before the magistrate previous to his committal, 
purported to have been taken on oath, Mr.Jus.LeBlanc refused to admit 
evidence to show, that in fact the examinatioa was not on oath/' 
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Prisoner. I object to Captain C. and to Lieuts. I. and 
J., because they were on the court of inquiry held to inquire 
into the crime for wljich I am to be tried. 

J. A. to prisoner. 1 have the court of inquiry before me. 
I find that no opinion was given by the court. The objec¬ 
tion is held to be valid if an opinion has been given, and this 
upon the principle that jurors on the petty jury cannot 
be jurors on the jury to try the prisoner. But where no 
opinion has been given there is no legal objection ; unless, 
independent of being on the court of inquiiy, such mem¬ 
bers of the court of inquiry can be proved to have e.xpressed 
themselves strongly against you. 

Prisoner. I will waive my objections. 

N. B. If any member is objected to, he leaves the court 
till the court decide whether he is to sit, or not. 

9. Court sworn. 1. The president is sworn by the J. A. 

2. The members are sworn, fmay be all at once.) 

3. The J. A. sworn by the president. 

N. B. AH the members may be sworn at once. Members 
may be sworn according to the forms of their respective 
religions. [Sections 37 and 126 o/'Q Geo. iv. c. 74.) 

10. Jurisdiction, &c. There is no doubt that it is 
competent to the court before or after being sworn, to pause 
to ascertain if there is any legal objection to their proceeding 
to the trial, or if the charges require dates, or if there should 
be some glaring defects in them. The words of the oath 

and determine according to the evidence in the matter now 
before you,’* relate to the charge ; so that the being sworn 
is not essentially necessary to enable the court to do certain 
acts before the arraignment} for if so, how could they 
decide upon challenges 1 

11. Prosecutor, (ifJ- A. is not.) The prosecutor 
may make a statement, which he should do before he is 
sworn, for his object is to inform the court. 

12. Prosecutor’s statemknt. 1. The prosecutol^s 
statement may be made evidence, by such parts as he can 
swear to being scored under (in italics) if with the prisoner’s 

consent, —thus: 

2 I 
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I jieard a report that the prisoner had discharged his 
loaded musket in the barracks ; / went there and found him 
sitting on his cot ; he abused me immediately and said ‘ Had 
you been here in time, you should have had the contents of 
this musket lodged in your body/ I heard many men speak> 
ing on the subject; there was a court of inquiry held, next 
morning/’ 

2. The words in Italics are evidence, as the prosecutor 
heard the prisoner utter them and as in the case of Sir J. 
Murray, (p. 194 of trial) entered as his evidence, sepa¬ 
rately upon the proceedings” But the better coui‘se would 
be to read the statement, and not to enter as such the parts 
to be evidence, in the fair copy; entering the parts as evi¬ 
dence from the statement. 

Qn. by J. A. to prisoner .—Have you any objection to 
admit as evidence these parts (scored under) in this state¬ 
ment made by the prosecutor, or not ? 

A.—I have not, (or I have.) 

J. A. Swears the prosecutor. Qn .—You swear to the 
truth of the parts in your statement scored under, as your 
evidence ? 

A.—I do. 

The prisoner may cross-examine on this. 

13. Mode of Proceuding. The prosecutor states to 
the court, that as there are 2 charges agaipst the prisoner, not 
relating to the same facts, he proposes to produce evidence 
on each charge separately—(record —court agree or not.) 

14. Contempt of Court. See Precedents under Con¬ 
tempts, Irons, &c. 

15. Sbrjt. a -, No. — of No. — Co., H. M.^s 

— BiCgt., called, sworn, and examined by prosecutor. 
(Charges should not be read.) 

Qn.—State what you know regarding the prisoner’s con¬ 
duct in barracks on-day of-? 

A. — I was sitting on my cot, and 1 saw the prisoner go to 
the arms’-rack, and take down his musket; my attention 
was called towards the prisoner’s cot, by hearing Serjt. 

B- call out. The prisoner struck Serjt. C-in the 

face. 
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16. Cross-examined by prisoner. Qn.—Did Serjt. B. 

call to you, or was he not speaking about what another 
man was doing ? * 

A.—I really can’t say. 

17. Qn. by court- 

A.- 

18. Serjt. C - &c. sworn. 

Qn. by prosecutor. —State what took place between you 

and the prisoner, in barracks, on the-day of-•• 

A.—About 3 o’clock in the afternoon, the prisoner struck 
me in the face, without any provocation, &c. 

Qn. —Was the prisoner lit for duty at the time ? 

A.—He was ; he was quite sober. 

19. Cross-examined by Prisoner. Qn.—Had you 
not falsely reported me to the Serjt. Major ? 

A.—No,—I had liot reported you to any one. 

20. Re-examined by Prosecutor. Had any one re¬ 
ported the prisoner, and who was it ? 

A.—Yes, it was Serjt. D-. 

21- Qn. BY COURT- 

The prisoner objects to the question, as not arising out of 
the evidence given by the witness, who has not alluded to 
the subject. 

22. (objections). The president, " If there 
is any discussion among the members, the court must be 
cleared. 

J. A. 1. If any objection is made by a prisoner, either 
his words should be recorded, or he should state them in 

writing. 

2. In the present case, it is to be observed that the rules 
which bind a prosecutor restricting him to cross, or re-ex¬ 
amine, (as the case may be,) do not apply to the court, they 
may put any questions which appear necessary to elicit tlie 

truth, or to satisfy their minds. 

23. Amicus Curias. The prisoner begs the court to al¬ 
low him to have a friend to assist him i« court. 

The president says the court will allow him to have any 

one. 


2 1 2 



244 


General Court Martial. 


24. Adjournment for a short time and J. A. writes a 

letter to Adjt.-to request the commanding officer will 

allow Private-to assist the prisolier, (prisoner taken 

out of court.) 

25. Re-assembly. President and members and J. A. 
resume their seats. 

The prisoner is brought into court. Private-, &c. 

appears in court as the prisoner’s friend. 

26. Prosecution on first charge closed. The prosecutor 
declares the prosecution on first charge to be closed. 

27 . 2nd charge. The same course as above. 

28. Prosecution closed. The prosecutor concludes 
the evidence on the 2nd charge, and closes the prosecution. 

29. Defence. The prisoner is called upon for his 
defence. He requests two days to prepare it. 

The court allow the prisoner till —^— morning at- 

A. M. 

30. Additional charges. The J. A. receives from 
the A. A. G.j a copy of additional charges against the 
prisoner. 

The court is cleared. 

31. A MEMBER doubting if additional charges can be 
received after arraignment, Court ask for J. Advocate's 
opinion. 

J. A. I am of opinion that there is no legal objection, 
provided the prisoner has due notice ; and time to prepare 
for his defence. 

Court opened. 

32. The prisoner brought into court. 

J. A. to prisoner. Additional charges have been exhi¬ 
bited against you, and I am directed to give you a copy. 

Prisoner. In that case i \yish to postpone my defence, 
and hear the evidence on the additional charges. 

Court. Most certainly. Wewillmeetto-moiTow (or the 
day after to-morrow), on the new charge. You can then 
apply for time to pre!|»are your defence^ if more be required. 

33. Adjournment. The court adjourn at - f. m. 

tillat 10 a. m. Prisoner remanded to confinement. 
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2nd Day’s Proceedings. 

34. Re-assembly. Dinapoor, Main-guard, — 

183-. The couYt met this day at-- a. m., pursuant 


day of 


to adjournment of 

President, and Members, all present. 

A medical certificate reporting the illness of the prosecu¬ 
tor is read to court. 

35. Prosecutor sick. Court —Can we proceed with¬ 
out the prosecutor ? ^ 

J. A. Certainly. The J. A. is always understood to be a 
joint prosecutor, and has frequently under the like circum¬ 
stances, carried on the prosecution. Another prosecutor 
might be appointed, but there is onfy an additional charge 
which will soon be disposed of. 

36. Prisoner is brought into court. 

J. A. The court will now proceed to take evidence on 
the additional charge. 

37 . Interpreter. Lieut.-of—Regt. Interpreter, 


sworn. 

38. Native Witness. Ram Sing, sepoy-Co.— 

Regt., called, sworn, and examined by J. A. (Charge not 
read.) 

Qn.—State what occurred on the-day of-? 

A.- 

39. A member. Doubts whether the interpreter has 
correctly given the witness’s evidence. 

J. A. It will be as well that the interpreter should take 
down the words of the witness in the Native language- 
(Roman characters). If the court have then any doubt, the 
particular phrase can be recorded in both languages, and 
the Commander-in-Chief will, thus, be able to ascertain how 
far the words are fairly interpreted. 

Another member. I think, Mr. President, the court had 

better be cleared. (Court cleared.) 

40. Court cleared. Q.n. by a member to J. A.—Can 
a member point out any incorrect interpretation of Native 
evidence ? 

J. A, Undoubtedly j but, there being an interpreter it 
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is usual to take his version of the witness’s words. In some 
cases the court might request (reporting it) to have another 
interpreter; and, in extreme cases, anyt juror or member is 
competent, and if, sworn as interpreter, may interpret. 

trials, vol. 14. p. 580.) I do not think the variance, 
in this case, is important; and the prisoner will have the 
benefit of any error, or doubt. (Court concur with J. A.) 

41. CouuT OPENED and prisoner brought in. 

42. Member SICK. A member taken sick retires; the 
surgeon certifies his inability to sit as member, and not 
likely soon to be able to do so. 

President. We can proceed without the member 1 
suppose ? * 

J. A. Certainly ; there are still 14 remaining, and 13 
officers are the leffal number : the court so decide. 

-V ^ 

43. Insanity of Prisoner. A member wishes the 
court cleared. Court cleared. 

Member. It appears to me from the appearance, manner, 
and language of the prisoner, that he is not in his right 
senses. I think we should take the sense of the court. 

J. A. The court will see that they cannot in such a 
manner determine the question of the prisoner’s being 
sane, or otherwise. If there be any doubt that will be best 
ascertained by taking the sense of the court, as to what 
number of the members of the court hold such doubt. 
(Put to the vote.) 

J. A. 1 find that out of 14 there are 7 think the prisoner 
to be not in his right mind, and 7 that he is in his proper 
senses, and, that he is pretending insanity. 

President. In such cases I understand I have a casting, 
or double vote. 

J. A. Certainly not; it is not given by the M. A. and 
Articles of War. As it is desirable to settle the question, 
I recommend a reconsideration of the opinions. 

A member. I will vote with the 7 who think the prisoner 
not in his right senses, which will make the majority, and 
settle the point. 

J. A. I recommend the court to send for the medical 
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of&cerS) the Captain of his company, the Adjt. and the 
commanding officer of his Regt.; and then to inquire into 
the state of the prisqtier’s mind. 

The court agree to this proposition and direct the J. A. 

to summon the above officers. 

44. Court ADJOURN. The court adjourn at — o’clock 
p. M., till to-morrow at 10 a. m. 

3bd Day’s Proceedings. 

45. Re-assembly; (as in No. 34.^ 

46. Medical Evidence. Dr.-, Surgeon of prison¬ 

er’s Regt. — sworn. Qn. by J. A. {prisoner in court.) —^The 
court having some doubts as to the state of the prisoner’s 
mind, wish for your opinion ? 

A.—^The prisoner has never been in hospital for any com¬ 
plaint which could lead me to suppose his mind to be affected, 
(remains in court to observe the effect the evidence has on the 
prisoner's conduct in court.) 

47 . Capt. -of prisoner’s company, sworn. Qn. by 

J. J. —The court having some doubts, &c. 

A.—The prisoner has been in my company for 8 years, 
and I never knew of his mind being affected ; nor did I ever 
hear of any misfortune likely to induce such a .state of mind. 
He is rather given to drinking, but I have not observed him 

drink for many months—retires. 

48. The Adjt. of prisoner’s Regt .— sworn. 

Qn. by J. >1.—The court having, &c. 

----retires. 

49. The Commanding officer, &c. sworn. 

Qn. by J, J.—The court having, &c. 

_ retires* 

50. Court cleared. J. The court I suppose 
entertain no doubts now. If they do, other witnesses should 
be examined; the men of his company, and other medical 

evidence on the facts in evidence, &c. 

President. If no doubt be entertained we will hear the 


prisoner’s defence. .. • * 

51. Court opener. PrisR”®'' •’"’"SW 

A* Are you prepared with your defence ? 
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Prisoner. Yes; here is my written defence. I wish 
Private-who is in court, may read it— fthe court assent.) 

52. A member. Mr. President I vj^ish the court to be 
cleared. Court cleared. 

Member. It appears to me that some parts of the pri¬ 
soner’s defence are very objectionable, (parts so and so,) I 
wish to take the sense of the court, as to whether they shall 
be allowed to remain. 

J. A. There is no doubt of the court’s right to interfere 
in a prisoner’s defence, where the style is intemperate; 
where third persons not connected with the trial are attacked, 
or where new matter may be introduced. The court usually 
caution a prisoneri and recommend his expunging any objec¬ 
tionable matter; if after this he persists, the court are at 
liberty to direct such parts to be expunged. The court 
had therefoi'e better decide whether they think such parts 
should be expunged and if the prisoner on being recom¬ 
mended to expunge such parts should object, then that they 
will order them to be expunged.— (Court decide by rots' to 
do so.) Court opened. 

53. Prisoner BROUGHT INTO court. J. A. to prisoner 

—I am'directed by the court to inform you that parts- 

and-of your written defence ai‘e very objectionable and 

that they recommend you to expunge them— (reasons given.) 

Prisoner. 1 will abide by the court’s opinion— (parts, ^c. 
expunged at the recommendation of the court.) But, though 
there are parts considered as new matter, I do not know 
how to bring those grievances to the notice of superior 
authority. 

J. A. The court have met here to decide on the evidence 
to be given on the charges under investigation. If you have 
any witnesses to prove the facts you state, you can make 
your complaint in the usual manner. If you have not 
witnesses to prove those facts, your bare assertion cannot 
avail. Besides, were the court tb enter upon the new facts, 
distinct from the present charges, and the evidence should 
prove in your favor, such a result could not affect their 
verdict, or plead as any excuse for your conduct as stated in 
the charges. 
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Court cleared. 

54. President^ (regarding the opinions of any particu¬ 
lar member.) A meipber has just handed me this question : 

Cannot any member insist on having his minute recorded 
with his name attached to it 

J, A. It is nsual for a member to sign his name in 
handing up any written objection to the president, that it 
may be known by whom it was written ; but the member 
will see that were his name recoi'ded on the proceedings, he 
would divulge his opinion. Such paper if submitted to the 
court for decision, is recorded as a member submits to the 

court-The court is then cleared, and decide thereon. 

No member, not even the president, can enter a protest or 
minute of objection—the objection, without the assent of a 
majority of the court, falls to the ground. 

Court opened—Prisoner brought into court. 

55. Character —See liegtl. court, No. 25. District 
coui’t. Nos. 18 and 26.—Sec Precedents. 

.56. Defence closed. Prisoner declares his defence 
closed. 

57. Reply. (The prosecutor being in court.) The 
prosecutor wishes to make a reply. 

J. A. The court will sec that there is no ground for any 
reply. The court very properly prevented the prisoner 
producing new matter in his defence fsee No. 52), and they 
have, thereby, shut out the prosecutor from a reply. If 
courts would always so act it would shorten the proceed¬ 
ings; and render the administration of justice more simple : 
and prevent courts from having a mass of evidence uncon¬ 
nected with the charges on their proceedings ; and their 
minds from wandering from one subject to another.—See 
Precedents. 

58. Summing UP BY J. A. J. A. If the court wish it, 
I will shortly sum up the evidence. Court do not wish it. 

N. B. Sometimes the court adjourn for the purpose of 
enabling the J* A. to prepare a summary of the evitlence. 

59. Court adjourn, to deliberate. 

60. Evidence, &c. bead over. The evidence, &c. are 
read over, or not, as the court may reiiuire. 

2 k 
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61. Finding. The court find the prisoner Private 

No. — of No. — (or Capt.-’s) company, —■ Regt. guilty 

of the charges exhibited against him. ^ 

62. Previous convictions. Prisoner brought into 
court. 

See court-martial, No. 23; and Precedents. 

63. Court closed. Tlte court is cleared to deliberate 
on their sentence. 

64. Sentence. The court, taking into consideration 
four (4) previous convictions, sentence the prisoner, Private 

-No. — of No. — (or Capt.-’s) company— Regt. 

to-. 

Capt.- (Signed) A.-Major, 

D. J. A. G. - Regt. President. 

N. B. As to Corporal Punishment, see Regtl. court-martial, 
No. 32. As to Solitary Imprisonment, see Distric^ court- 
martial, No. 27 . N. B. And Chapter 3rd, Sentences. 

65. Recommendation —(leave a space betu^eeii it and 
sentence).— yl member. I wish to recommend the prisoner 
to mercy. 

J. A- It will be right to put it to the vote. 

Member. This paper contains my reasons. 

President to J. A. — (in H. M.’s service the president is 
directed to collect the votes, in India the J. A. usually does )— 
Be pleased to collect the votes. 

J. A. I find out of the 14 officers present that there are 
6 who recommend the prisoner to mercy. I am of opinion 
that there should be 8 or a majority. 

A member. The Articles of War require the sentence to 
be by a majority of voices. This case is not mentioned. 

J. A. No act of any portion of the court can be binding 
unless it be by a majority, for, otherwise, 6 the minority, 
might act in opposition to the majority. 

The court assent to this opinion. 

N. B. If 8 concur, then, 1 recommend this mode of 
recording:— 

The court beg leave ( reasons, ^c.J to recommend-to 

mercy, &c. 
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Out of 14 present; 8 officers concur in the recommenda¬ 
tion. 

(Signed) - (Signed) A.-Major, 

D. J. A, G. - Regt. President. 

66 . Adjourn sine die. The court adjourn at-- 

p. M .—sine die. 

(Signed) -- 

D.J. A. G. 

N. B. It will be an advantage that the president should 
sign' both the sentence of the proceedings in court, and, also, 
those of the Jair copy, as inconvenience has been felt owing to 
the death of the president. See Precedents, under President. 

J. A. Sends proceedings to J. A. G. 

67- Revision, The court re-assembled this day agree¬ 
ably to the directions contained in the J. A. G.’s letter 

•- (to be recorded) and agreeably to Division orders 

of-. 

4tii Day’s Proceedings. 


Dinapoor - 

The court re-assembled this day at -a. m. President 

and members all present, except Captain-sick 

absent —(record having received a medical certificate.) 

President. Can we proceed to a revision without the 
absent member ? 

J. A. Certainly; the legal number is 13 officers, and 
more are appointed to meet these cases, otherwise the court 
would have to adjourn constaiitly, or have a new member 
(or members) appointed in case of death or sickness. See 
Precedents, under Revision. 

68. Revised Finding. 

69. Revised Sentence. 

(Signed) (Signed) A.-Major, 

- D. J. A. G. - Regt. and President. 

Conducting the trial. 

70. Adjourn sine die- The Court adjourn sine die, 
at — o’clock. 


(Signed) 


V. J. A. G. 
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